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Simla, 23d June 1871. 

My bear Hodgson, 

I dedicate this little book to you in 
acknowledgment of the benefit which I have derived from 
your labours. You, of all the scholars whom our Service 
has produced, have most fully recognised the duty of 
studying the people. The greatest wrong that the English 
can. do to their Asiatic subjects is not to understand 
them. The chronic peril which environs the British 
Power in India is the gap between the Rulers and the 
Ruled. In these pages I have tried to bring out in clear 
relief the past history and present requirements of a 
persistently belligerent class—of a class whom successive 
Governments have declared to be a source of permanent 
danger to the Indian Empire. 


Yours sincerely. 


W. W. HUNTER 


Brian Houghton Hodgson, Esq., 

Alderney Grange, Gloucestershire. 
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THE INDIAN MUSALMANS 


THE REBEL CAMr ON OUR FRONTIER. 


r j|\HE Bengal Muhammadans are again in a strange 
state. For years a Eebel Colony has threatened 
our Frontier; from time to time sending forth fanatic 
swarms, who have attacked our camps, burned our vil¬ 
lages, murdered our subjects, and involved our troops in 
three costly Wars. Month by month, this hostile Settle¬ 
ment across the border has been, systematically recruited 
from the heart of Bengal. Successive State Trials prove 
that a network of conspiracy has spread itself over our 
Provinces, and that the bleak mountains which rise beyond 
the Punjab are united by an unbroken chain of treason- 
depots with the tropical swamps through which the 
Ganges merges into the sea. They disclose an organiza¬ 
tion which systematically levies money and men in the 
Delta, and forwards them by regular stages along our 
high-roads to the Eebel Camp two thousand miles off. 
Men of keen intelligence and ample fortune have embarked 
in the plot, and a skilful system of remittances has re¬ 
duced one of the most perilous enterprises of treason to 
a safe operation of banking. 







CASE ll 


q, A person bad two sons, on whoso death a dispute 
arose between their children about the superior share which 
was alleged to have appertained of right to the eldest sou 
in virtue of primogeniture. In this case, does the law allow 
a, greater portion to the issue of the eldest son ? 

And the ir.sno R A father is at liberty to give \m sons greater or 
1* fcM allotments of the wealth acquired by himself; but he is 

with the issue ^competent to do so, if it were property inherited from bis 
of *n «<hu Gwn father, and such partition is illegal. According to the 
doctrines of the MMm/mrd and Menu, fyer<* f. no deduction 
of the grandfather’s property, consisting of lauds and other 
property, for the grandsons as has been declared : “ Among 
the issue of different fathers, the allotment of shares is ac¬ 
cording tp'. the fathers/''■ 

By this it is understood, that. If one of the brothers had 
a son, and the other brother had four sons, the half of their 
paternal estate will devolve on the >on of one brother, and 
the remaining half on the four sons of the other. The best 
portion of an eldest son is ordained by Mem, with refer¬ 
ence to the father's self-acquisitions: “ Let the eldest have 
a double share, and the next-bom a share and a bail, (if 

these two clearly surpass the rest in virtue nndharn- 
ing ;) the younger sons must have each a share : (if all be 
equal in good qualitiesthey all must share alike.) thus 
is the law settled/' 

It is meant, that the first-born is entitled to two shares, 
the middlemost to a half, and the rest each to a share. Or 
the eldest shall have a deduction of a twentieth part: 
“ And either dismiss the eldest with the host share; or, if 
he choose, all may be equal sharers/' This law relates to an 
unequal partition of the father’s own acquisitions. Noreda 
forbids an unequal partition after the death of the father: 
“ After the death of the father, let the sons equally divide 




THE THREEFOLD ASPECT OF THE CASE. 

^>rs’ Camp ob our Frontier ; and to elect, once 
, whether he shall play the part of a devoted fol¬ 
lower of Islam, or of a peaceable subject of the Queen, 
In order to enable the Muhammadans to decide these 
points, they have consulted not only the leading Doctors 
of their Law . in. India, but they have gone as far as Mecca 
itself. The obligation of the Indian Musalmans to rebel 
or not rebel, hung for some months on the deliberations 
of three Surd priests in the Holy City of Arabia. 

I propose to exhibit this spirit of unrest among our 
Musalman subjects in the threefold form which it has 
assumed. I shall briefly narrate the events which led to 
the formation of the Rebel Colony on our Frontier, and 
lay before the reader a few of the chronic disasters in 
which it has involved the British Power. In my second 
chapter I shall explain the treasonable organization by 
which the Rebel Camp has drawn unfailing supplies of 
money and men from the interior Districts of the Empire. 
I shall then unfold the legal discussions to which this 
anomalous state of things has given rise, —discussions 
which disclose the Muhammadan masses eagerly drinking 
in the poisoned teachings of the Apostles of Insurrection, 
and a small minority anxiously seeking to get rid of the 
duty to rebel by Ingenious interpretations of their Sacred 
Law. But if I were to end here, I should have only told 
half the truth. The Musalmans of India are, and have 
been for many years, a source of chronic danger to the 
British Power in India. For some reason or other they 
have held aloof from our system, and the changes in 
which the more flexible Hindus have cheerfully acqui¬ 
esced, are regarded by them as deep personal wrongs. 
I propose, therefore, in my fourth chapter, to inquire 
into the grievances of the Muhammadans under English 
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tli'er,) each witl titled^ on partition, to the inheritance; in other words, each 
«« pwtitiw. 1 individual °* them w ill take one-fonrth of the heritage. Tima 
opinion is consonant to the Mitdcahard. 

Zillah Moradabtxd. 

CASE IV. 

Q. Three uterine brothers lived in a joint and undivided 
state. The youngest of them obtained a grant of certain 
lands inliisown name, but his brothers participated equally 
with him in the enjoyment of the produce. In this case, 
should all the brothers be considered joint proprietors of 
the land, or will the person who obtained the grant possess 
it exclusively? Should all .the brother* be dead, the two 
elder leaving no son, but there being a daughter’s son of 
the eldest, is such grandson- in the female line entitled to 
receive any share of the property, or will the widow of the 
second brother and son of the person who acquired the grant 
exclude biin, and take the entire estate to theinselves ? 

A. Should the youngest Wtherlupe acquired the grant 
in his own name, by means of his own funds and labour ex¬ 
clusively, in this case, he (the; youngest brother) is the sole 
legal proprietor. 


Am>rdfei>; to 
thelawof Betty 
jjnl, the Inch's of 
iiu-ec brothers, 
being respec¬ 
tively a a cm, ft 
-ilaughterV' sent* 
and a widow, 
they will each 
fake a third. 


If the property have been earned by means of the com¬ 
mon funds and labour of all the brethren, though granted in 
the name of the youngest brother, then the three brothers 
will be entitled to equal participation. Should all of them 
be dead, on failure of sons of the two elder brothers, the 
grandson in the female line of the eldest brother, and the 
widow of the second and son of the youngest brother will 
participate the estate equally, it having been acquired by 
means of common funds and labour. This opinion is con¬ 
formable to the law, as current in Bengal. 

Xillah Tipper ah, \ 

June 29 th 9 1815. i 




PROGRESS OF THE APOSTLE , 1 S 20 - 1 S 24 . 

postle journeyed slowly southwards, his (lisci^li 
Bering him menial services in acknowledgment of his 
spiritual dignity, and men of rank and-learning running 
like common servants, with their shoes off* by the side 
of his palanquin, A protracted halt at .Patna so swelled 
the number of his followers as to require a regular system 
of Government. He appointed regular agents to go 
forth and collect a tax from the profits of trade in all the 
large towns which had lain on his route. lie further 
nominated four Caliphs, 1 or Spiritual Vicegerents,* and a 
high priest, by a formal Deed such as the Muhammadan 
Emperors used in. appointing governors of provinces. 
Having thus formed a permanent centre at Patna, he 
proceeded towards Calcutta, following the course of the 
Ganges, making converts and appointing agents in all 
the important towns by the way. In Calcutta the masses 
flocked to him in such numbers, that he was unable even 
to go through the ceremony of initiation by the separate 
laying on of hands. Unrolling his turban, therefore, he 
declared that all who could touch any part of its ample 
length became his disciples. In 1822 he made a pil¬ 
grimage to Mecca; and having thus completely covered 
his former character as a robber beneath the sacred garb 
of a pilgrim, he returned in October of the following year, 
by Bombay. Here his success as a preacher was as great 
as it had been in Calcutta. But a more congenial field lay ' 
before the freebooter-saint than the peaceful population 
of an English Presidency town. On his way back to 
Northern India, he enlisted a vast turbulent following 2 in 
his native District of Bareli; and in 1824 made his ap 


1 Maulavi Wilayat All; Maulavi Innyat Alt; Maulavi Murlimn Ali; and 
Maulavi Furhat Husain ; besides Shah Muhammad Husain as chief priest. 

8 Who had been recruited by liis high priest, Shah Muhammad Husain. 
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Inh&rtiwm. 

Authorities* 

The text of Yojnyawalcya, cited in the IMyabhdga > 
f< Let sons divide equally the effects and the debts/after 
the death of both’parents.*' 

Menu : c ‘ After the (death of the)' father and the mother, 
the brethren, being assembled, must divide equally the 
paternal estate; for they have hot power over it while their 
parents live.” 

Q, -3. Should the eldest son be entitled to inherit from 
lm father/ w hat portion of line - self-ftdqtd»iti<>h5 and. of the 
ancestral properly will devolve on him,? 


kSons 8 j xare ' M. 3. On rib? death of the father, all the sons will 
equally, equally divide their father’s property* whether it consist 6f 
self-acquisitions or patrimony. 



Authorities, 

The text of Mem. See Reply 2. 

Q. 4. Supposing the eldest son to have left his father, 
and to hive lived apart, and subsequently la such" separa¬ 
tion, the fattier to have lived m a joint state with his other 
sons, who acquired some property while they were living 
with their father ; in this case,-how will such acquisitions 
be distributed among the sons ? 

Property ac- # 4. The eldest brother has no right to the acquisi- 
$f’f d }? ex * tioxts of his brethren, provided they were made without the 
without using use of the patrimony, even though they were acquired 

gow P toU?«»c- while the sons were living with their father, 
quirer solely. , 

Authorities. • 

The text of Vydsa, cited in the Ddyatdfwa and other 
law r books: “ What a man gains by his own ability, with- 
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THE CALL TO HOLY WAR. 
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ey allow the Call to Prayer from the mosques,I 
killing of cows they have entirely prohibited. When 
at last their insultiiig»tyranny could no more be endured, 
Hazrat Sayyid Ahmad (may hia fortunes and blessings 
ever abide!), having for his single object the protection 
of the Faith, took with him a few Musalmans, and, going 
in the direction of Cabul and Peshawar, succeeded in 
rousing Muhammadans from their slumber of indifference, 
and nerving their courage for action. Praise be to Cod, 
some thousands of believers became ready at his call to 
tread the path of God’s service; and on the 21st "De¬ 
cember 1826, 1 the Jihad against the Infidel Sikhs begins.’ 
Meanwhile the holy man’s emissaries carried the Call to 
War throughout all the cities of Northern India where he 
had made disciples; and the above proclamation is taken 
from a tract published in the far inland Province of Oudh. 2 

A fanatical War, of varying success, against the Sikhs 
followed. Both' sides massacred without mercy, and the 
bitter hatred between the Muhammadan Orescentaders 
and the Hinchi Sikhs lives in a hundred local traditions. 
Ranjit Singh strengthened his Frontier by one of the 
skilful generals whom the breaking up of the Napoleonic 
armies had cast loose upon the world. The name of an 
Italian soldier of fortune, General Avitahili, 3 is still on 
the lips of the Peshawar peasantry. The Muhammadans 
burst down from time to time upon the plains, burning 
and murdering wherever they went. On the other hand, 
the hold Sikh villagers armed en masse, beat back the hill 
fanatics into their mountains, and hunted them down like 


,! 1 The 20th Tamadi-ul-Sani, 1242 Hijra. 

? The Targhih-ul-Jihadj^.‘incitement to religious war by a Maalvi of 
Kunauj. Official Proceeding, 1866. 

3 I give the spelling of his name and his nationality according to local 
tradition. 



E. .The son’a son. will .equally share, with bi$ paternal 
uncles, though bia lather died before Ms gmndfatket. - 


A son -fT o tbfc effect. Y&jnymtekya saya* The ownership of 
wSw!on2 Wal,y &&& and son is the same in land which was acquired by 

his fathe.r> or in; a corrode ’or in chattels,” ■ 

■ . ' 

Cafydyana tints declares : “ Should a son die before par¬ 
tition, his-' share shall be allotted to his sou, provided he had 
receded no ..fortune., from Ida gnvadMi,er. - That, son's «du 
shall, receive his iHhe/s .share from his uncle,, or from bin 
uncle’s son: and the same proportionate share shall be 
allotted to all the brothers, according to law.” 

-■ ■’ ■; - r '' • vvS /;- v ^ w ; V K v .' 

Avmordmg to the- above .authorises, it a son die .previously 
to partition, lus son h entitled to his 'father's portion, 

' ZiUah BareiUy , ^ 

January 19//^ ,1821. ) 

CASE m 

Q. A person died leaving seven sons, foul' of whom, 
after a lapse of time, were missing, and. the remaining three 
todk 1 possession of the .paternal estate^ ( bnfidtng the.-ma- 
nageinont of it to one of their number. In this case, will 
the property of the tieoe.as.ed devolve on his three sons and 
the mmsing abus* sons ? 

Sotis* *oms ]i. The deceased proprietor’s grandsons, whose fathers 

whoae fatiinru - . . .... . , , .,,■■■■ , . 

are mi?sin#,in- «r0 missing, arc entitled to share the property with ms sons 
withsoiS^ 17 ac€0r ^ ,l g to their father#’ shares. From the circumstance 
of the management being confided to one of them, the right of 1 
the others cannot be divested. This opinion is cqnfprma- 
hie to. law- ■ 

Authorities. 

When the father is dead/ (Bdyabhugtt, page 0.) 
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UMAX OF THE APOSTLES FORTUNES, 1 S 3 . 

/'This marks the culmmating point in the Prop 
areer. He proclaimed himself Caliph, and struck coins 
bearing the legend, ‘ Ahmad the Just, Defender of the 
Faith ; the glitter of whose scimetar scatters destruction 
among the Infidels,’.. But the dismay caused by the fall 
of Peshawar'brought the matchless diplomacy of Ran jit 
Singh into the field. The wily Sikh detached the petty 
Muhammadan Principalities from the Army of the. Crescent 
by separate appeals to their self-interest, and the Prophet 
found himself compelled to abandon the city on condition 
of a ransom being paid. The internal dissensions among 
his followers soon defied all control. His regular troops > 
consisted of Hindustani fanatics, Muhammadans from the 
Indian Provinces, who accepted his fortunes for good or 
for evil, and who, in fact, would have found it impossible 
to desert him. The Army of the Crescent, however, was 
swollen with hosts of Frontier Pathans, who, with all 
the valour, possessed also the pride and avarice, of moun¬ 
taineers. On one occasion, an important tribe of these 
borderers had deserted on the eve of battle, 1 and the 
fanatics had afterwards taken a severe retribution. The 
Prophet felt the necessity of liberality to the Hindustani 
followers, on whom he could always depend. At first he 
confined himself to levying tithes for their support from 
Ms Frontier adherents. This they bore with little re¬ 
luctance, as a religious contribution to the cause of the 
Faith. But after both sides had been inflamed by such 
exactions, the Prophet began to lose ground. His talents 
were^ather those• of a fanatical incendiary than of an 
impartial ruler of a great coalition, and the wonderful 
influence which he had acquired over the Frontier tribes 
soon'showed signs of melting away. As he found his 

1 The Barakzais, at the engagement with the Sikhs near Saidu. 
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died, leaving four -sons/ of. whom.-two are living and. -.the 
other -two dead, leaving their sons; • I a this case,-to what 
proportion of the lands .is-each on tilled? 

t Crrnnaswf,Jn H. Supposing timperson in question to have’died,leaving 
whmivilerifi Hothe’landed property, and’iW o & and, ofthc two $ 0113 , one 
^TimCm leaving four' sons, of whom two have since’ died, 

whoa* futihtu' ahrl the oilier two are jiving, then tfo property left’by the qr’i- 
'thfi.-'firad ■ gimi! proprietor should, foe mndejirfo tivo shares, of. whicti 
or)e devolve on His son, add’ the remaining one will be 
not per subdivided into four parts, of which two will go to the two 
surviving grandsons, arid the cither two portions to t}ie 
heirs of the two deceased grandsons If, of tile deceased 
grandsons, one had many sons, and the other had less in 
dumber, they will, in ‘that easc^take their fatfes respective 
shares, 'and dmtte them, according to the numbers tff mo 
brothers, among themselves. This opinion is coiiformahie 
to the D&yafMgrt, Dmiacrmnasakgraha^ and Mitac&horL 

Auiiwrjiks. 

(t Among the issue of differed.*; father.^ the aM»u&t o.f 
chares is according to the fathers.” The purport of the 
.•■text, howe ver, is this i If there foe a numerous , issue of one 
••brother, and few sons of another, then the allotment of shares 
is according to the fathers. If there - lie one sou living, 
and sous of another son ( who is deceased), then one iiiiare 
appertains to tile surviving son, and the other share goes to 
Ibe grandsons, however numerous. For their interest -in 
the w ealth is founded on their relation by birth to their O wn. 
father; and they have a right to just so much as he Would 
have been on titled to. Accordingly, a great-grandson, whose 
father (?is well as gTandlathor ) is deceased, Is in like manner an 
equal claimant with the Son and grandsonsj for he likewise 
presents a funeral oblation.” This is laid down in the My a 
bharjih and is conformable to the Dayacramasangraha. 




THE FANATIC CAMP FORMED, 1832 . 

'defer 1 who had fled for his life to the mountains'be- 
the Indus,=and there established himself as a hermit 
at Sittana. The refugee ascetic gradually acquired the 
veneration of the mountaineers, Who made over to him 
the lands on which his hermitage stood, as an asylum and 
a neutral ground,—a very convenient provision among 
tribes constantly engaged in blood-feuds. One of his 
grandsons, 2 who had served as Treasurer to the Prophet, 
succeeded to the Tillage of Refuge at Sittana, and invited \ 
thither the remnants of the Apostolic Host. 

About the same time, the religious head of the Prin¬ 
cipality of Swat, having taken alarm at the progress of 
the British Power, determined to strengthen himself by 
establishing a firm regal Government. He accordingly 
invited the other grandson 3 of the hermit to the Swat 
valleys, and made him King. By this means he fortified 
the natural valour of his subjects, by the assurance that, 
having now a hero of the Crescentade at the head of their 
troops, all who might fall in the apprehended conflict 
with the English or Hindu Infidels would enjoy the 
eternal rewards of martyrdom. The fears of the Swat 
tribes were not, however, destined to be realized; and 
their King reigned till 1857, when he died, and no suc¬ 
cessor was elected. His son, 4 now the head of the family, 
claims both the leadership of the Fanatical Host at Sittana,! 
and asserts a wavering pretension to the realm of Swat. 

In this way the fanatics firmly .established a t wo-fold 
power upon, the Frontier, and by their emissaries among 
the superstitious border tribes, constantly kept alive the 
embers of the Holy W ar. During intervals of many 


1 Zamin Shall, a native of Takhtaband in Bonair. 

12 Bayjri Umar Shah. 3 Sayyid Akbar Shah. 

* Sayyid Mubarak Shah. 
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TJie right of M. Oa tlio deaili of C, leaving Ho heir do wn to a nw- 
ther. W* piojMity ’real and persofei strataM kftve -devolved 
wily o-tily, ar»4 on Ms brothers of the whole blood;, A and oti whoso 
collaterally, death, in default M heirs down to the great -grandson, then 
property, which they inherited both from their father awl 
brothers, should have devolved in equal portions cm their 
respective Endows. At thou* (the widows') death, leaving 
m heir, down to their husbands’ -uterine brothers, the pro¬ 
perty Which they 'inherited from their husband should have 
devolved on their husband/ brothers of the half blood, K 
and F; as thriy.hurijaads* other three halt brothers, O, H, 
and I, died before them, and m consequently then* sons 
could have no claim of. inheritance. On the death of E 
and F their stms will mherife, but not the sous of G, H, 
apd 1 'Hits opinion is consonant to - the Q&ya&h&ga) 
itkyatimm, BtyM'mmmunqralia,■ -and other .authorities 
current in 'Bengal. 

. ' AuthorUiu, ... . , . . . 

The following texts are cited-in the works above alluded 

to. Uk ' v- ■ ■ .' ■■ ' 

: Yifjnymvdcpt -* v The wife and the -daughters, .also 
both parents, brothers** blewiso and their sons, gentiles, 
Cognates/’ - 

Catyitywia : Let .the childless widow, preserving, un¬ 
sullied the bed of her lord, and abiding with her venerable 
protector, enjoy with moderation the property until her 
dear-h. 'After kr, let the heirs take it.** 

Bnmid :■ _- Next let brothers of the whole blood di¬ 

vide'the heritage of him who leaves no, male issue* * If 
there he no uterine or whole brother, the half brothers of 
the same class with the deceased axe entitled id the s acces¬ 
sion/ ? ~r &&yacrama$m$mk$t> 
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OUR SUBJECTS RECRUITER 

pfotheosis for the further spread of the Faith. Two of 
the Caliphs or Vicegerents whom he appointed at Patna 
in 1821 made a pilgrimage to the Frontier, and ascer¬ 
tained that their leader’s disappearance was a miracle; 
but that he was still alive, and would manifest himself 
in due time at the head of a Holy Army, with which 
he would expel the English Infidels from India. His 
Deputies continued therefore to levy money and mem 
but especially money, in the chief towns along the 
valley of the Ganges where the Prophet had preached 
on his journey to Calcutta in 1820-22. A perennial 
stream of malcontents thus flowed from our territory to 
the Fanatic Colony. Absconding debtors, escaped con¬ 
victs, spendthrifts too ruined to be at peace with social 
order, traitors too guilty to hope for mercy from the 
law,—-all flocked from the British Plains to this cave of 
Adullam in the North. There were* also refugees of a 
nobler sort, and every Muhammadan religionist too zea¬ 
lous to live quietly under a Christian government, girded 
up his loins and made for the Sittana Camp. Their hand 
fell heaviest upon the Sikh villages, but they were'always 
happy to get a chance of inflicting a blow upon the 
English Infidel. They sent a.great force to help our 
enemies in the Oabul War, and a thousand of them re¬ 
mained stedfast against us to the death. In the fall 
of Ghazni alone, three hundred obtained the joys of 
martyrdom from the points of English bayonets. 

On our annexation of the Panjab, the fanatic fury, 
which had formerly spent itself upon the Sikhs, was 
transferred to their successors. Hindus and English 
were alike Infidels in the eyes of the Sittana Host, and 
as such, were to be exterminated by the sword. The 
disorders which we had. connived at, or at least viewed 
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,<Y&jnyawakya .;—“ a partition .among 

Jim 1 sops, he E-ay-.ghie at bis pleasure-* tnore to mm ft, and 
iesa-to another., tihd ; may give the first bone the portkn of 
an eldest sod., or divide the estate among all of them m 
equal.- shares*” Menu 0bp*i which have beer, as¬ 
signed by a father to his sons, whether equal, or greater, or 
Joss, should be maintained by them :• else' ilpy ought to be. 
chastised** Under these cammst^nees, wh^n the minor .shall 
attain the age. of sixteen* he will l>e entitled to ekimone 
third of the.paternal immovealie .estate, in virtue of the dis¬ 
position subsequently made by the tVu'her, and to obtain 
possession: of his share from his bro.tl.iers of the . whole, and 
half blood; but not before f. 

ZilLah 3ar?m, \ 

November 2iHh, 1808. 1 

CASE XL 

Q. The eldest brother of a Sit dr a family, which consist¬ 
ed of four brothers and a sister, had one sop by a female 


* qriiia is not a text of Menu, but of VrlfuayuH. -Bee J&dyabhdgcij 
page SO. 

f From the tenour of the above opinion, it might h© supposed 
that no partition care he made while there is a minor coparcener 
living, or uutii si eh minor shall, attain the'age’.of majority. But if 
a person Hie, leaving ndult and minor heirs, it does* not necessarily 
follow that his property .shall not be divided among his heirs until 
the minor attain 1 ''to majority; for if those -wher are of ago are desirous 
cfcoming to a partition dftneif patrimony, the partition maybe made 
during the minority’of .the brother. On the other hand, iff hose who 
are of ago dissipate, or otherwise dispose of the entire joint property 
for the purpose of defrauding the infant who by law is incapable of 
managing b is own affairs, in this eas? also the minor is competent to 
sue for partition through his guardian. The brethren may in such 
ceso he compelled to deliver the minor's share to his guardian; or to 
the ruling power iu whose custody his ftharfe shall remain, until ho 
attain the age of majority; but under no circumstances can a minor 
be entrusted with the management of his property before be comes Of 
ago; and the doctrine here maintained appears to go no further, than 
that a minor is not competent of himself to sue for possession of his. 
share of the joint property. 
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UNATIC COLONY BECOMES A REBEL CA. 



a regular organisation had been established for 
mg up men and arms from Bengal to the Rebel Camp. At 
the same time the Patna Magistrate reported 1 that the 
rebel sect were upon the increase in that City. Sedition 
! was openly preached by the leading inhabitants oi this 
! capital of a British Province. The police were in league 
with the fanatics ; and one of their leaders 2 had assembled 
seven hundred men in his house, and was prepared to 
resist any further investigation of the Magistrate by force 
of arms. 

The British Government could no longer shut its 
eyes to the existence of a great treasonable organisation 
within its territories for supplying money and men to the 
Fanatical Camp on the Frontier. During the autumn of 
1852, Lord Dalhousie recorded two important Minutes 
on the subject. By the first he directed the internal, 
organisation to be closely watched. The second had to 
deal with a proposition for a Frontier War against the 
border tribes, whose superstitious hatred to the Infidel 
the Hindustani fanatics had again fanned to a red heat. 
In the same year they attacked our ally, the Chief of the 
Amb State, and necessitated the despatch of a British 
force. In 1853, several of our native soldiers were on- 
vieted of correspondence with the traitors. 

I do not propose to trace in detail the insults, in¬ 
roads, and murders which led to the Frontier War of 
I 1858. During the whole period the fanatics kept the 
border tribes in a state of chronic hostility to the British 
Power. A single fact will speak volumes. Between 
1850 and 1857 we were forced to send out sixteen distinct 
I expeditions, aggregating 33,000 Regular Troops; and he- 
4 tween 1850 and 1863 the number rose to twenty separate 

i On the 19th of August 1852.__ JL Kaulavi Ahmadulla. 
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CASE XII 

(l A, i'>cr<w having assigned a moiety of .bis self- 
acquired landed estate to his sons by one wife, separated 
himself from their, mi with the other hall continued to live 
in % state of union with his son by another wife. On the 
death of the father, are the sons entitled'to.an equal por- v 
tion of the estate left by him ? 

B. Under the cimimstaucfs stated, the disposition of 
the estate made by the father will hold good, if not made 
through perturbation of mind occasioned by disease or the 
like, or through irritation against any one of his $###, or 
through partiality for the child of a favourite wife, in either 
of which cases each of id's sons .would be entitled to an equal 
share of the.estate,; otherwise, m his- death, the sons who 
were separated irom him during his lifetime have no claim 
to the inheritance 

Zillah Jtinqleimhoh, > 

Jamtiry I'M, 1820 ,J 

CASE XIII 

Q. If in any particular country it should have been the 
ancient usage to make a distribution of property with a 
greater share to the eldest born, in right of primogeniture, 
is such usage to be upheld, notwithstanding the general 
prohibition against the right of primogeniture in the Call 
Yuga, or present age ? An answer to this question is re- 
strived to be delivered according to the law of Be barf 

R. Notw ithstanding the general prohibition against the 
right of .primogeniture in the Cali Yt/ga, or present age, 

the woman were not his female slave, the son begotten on her by 
him would have no right to the inheritance, but only u claim to 
maintenance ; and under no circumstances could the son of the stater 
begotten as above have any right to succeed to his mother's brothers. 


Sum legally 
separated from 
their father 
have not, on 
his death, any 
claim co inhe¬ 
rit with a sou 
not separated. 
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Of Sons, Sons ' Sons, and Grandsons. 

has been the ancient and immemorial usage in any 
particular country to divide immoveable or other property, 
allotting a greater share in tin our of the first born, such 
ancient usage, .so sanctioned by the consent of the inhabi¬ 
tants, must be upheld. This opinion is delivered m con¬ 
formity to the Viv&ia Tandctva, Veercnnitrodaya _, Y/a~ 
vahtvra Mayiic'ha, Raja Mdrtanda, and other authorities 
current in Bebar 

Authorities. 

1st, The usages declared peculiar to provinces, tribes, Authority 
and families, must be upheld; otherwise the people are di>- f ^inhZ 
tressed The southern Brahmas intermarry with their 
maternal cousins, hi the western province^ artizana atid 
others, who profess the Hindu religion, eat the flesh of 
line. To the eastward, Hindus eat fish, and their women 
commit adultery. In the northern countries, the Hindu, 
females drink spirituous liquors, and the men approach 
them while in a state of impurity. Text of Yrihaqwti 
cited in the \ ivada $mdqpa y , Ywramjttodwja, Yyaviu 
Mira MayTMMi, and, other authorities. 


2 d. The usage of a country must be established from 
the commencement, and that which is established must be 
upheld in the country. Wise men learned in the law do 
not practise in opposition to popular w ill. Therefore the 
popular practice must be followed. Te^t of the Raja 
Martmdu 

Sadder Ikewanny Adawlut , > 

September 2%th, 1814 . ) 

Sheobuksh Singh, appellant, versus Futlih Singh, re¬ 
spondent. 


Ditto. 
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CASE I. 


Q. A (iilffi:^ Brahmin dies, leaving his mother and a 
widow, him surviving. According to the law of inheritance, 
to which of these survivors does his property real and per¬ 
sonal belong ? What is the rule of succession, in case of 
the mother and widow's living together in a joint state, and 
what is the rule if they are divided? 


A widow fine- R On failure of a son, grrjidson, and great-grandson, 
Ehand’^pro ^ ,0 widow has the propnetaiy right to her husband’s estate ; 
perry, ro the and this is the rule, whether the mother lives jointly or sepa- 
ni/motker! lately. She cannot hi any case liave a right to the suc¬ 


cession while there is* her son’s widow. This opinion is con- 


form able to law . 

7A llah Ch ittagmiy, 
May 'M 1817. 



CASE XL 


Q. A person dies, leaving a widow and a brother of the 
•whole blood. According to law, does his property appertain 
to his widow, or should it devolve on the brother, he fur¬ 
nishing the widow of his deceased brother with maintenance ? 


In Bengal, a H. On failure of heirs clown to tin- great-grandson, the 
widow, according to the law of Bengal, is entitled to enjoy 
her husband’s property during her life, whether consisting 
of lands or other property, and the brother has no right of 
succession while she survives. 
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FANATIC ATTACKS IN 1863 . 

rtake an expedition on the moment, and earlj. 
ipt-il 1863 we again find them murdering and plundering 
within our territory. In July of that year they boldly 
re-oeeupied their Sittana Settlement, and sent threatening 
messages to our feudatory, the Chief of Amb. The neigh¬ 
bouring tribes again sacrificed their fidelity to their 
fanaticism, and scattered their engagements with us to 
the winds. The Traitor Colony was once more supreme 
upon the Frontier. On the 7th September 1863 the 
Fanatic Host came down upon British territory, and by a 
night attack upon the camp of our Guide Corps, gave the 
signal for open war. A week later they invaded our Amb 
Feudatory, destroyed his villages upon the Black Moun¬ 
tain, and gave battle to his outposts. I 11 the same mon! n 
they burst down, on our friendly levies of Tanawal, cutting 
up a native officer with a party of men. Not content 
with attacking our allies, they fired on our own pickets 
upon the banks of the Indus, 1 ; and in a formal manifesto 
declared war against the English Infidels, and summoned 
: all good Musalmans to the Crcscentade. 

" We had therefore arrived at precisely the same state 
of affairs as that which in 1827-30 ended in the occupa¬ 
tion of the Panjab by the Fanatic Host, and the fall of 
the Frontier Capital. It became impossible any longer 
to avoid a War. Frontier campaigns, however, are little 
instructive as military performances, and they can shed 
but small lustre upon the stronger Power. The ultimate 
issue of a conflict between a vast military Empire like 
British India, and a coalition of savage tribes, however 
brave and however strongly supported by religious zeal, 
cannot be doubtful. There is, moreover, a sameness 
about such operations, and a certainty in the severe rctri- 

1 At Nawagiran. 
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An chaste 
wfrkw forfeits 
;tU right to her 
late husba.od’s 
property. 


IrJm'itayice. 

ceased? Supposing the widow /airing the lifetime ofher 
fntsbancHo ItaVrr oohhbited With a s Iran gey, aM to ffa ve 
therefore beeri expelled from the fatmifyy ; and to --have'-lost 
her reputation, hast such Widow any right t6 inherit her 
husband’s property ? 

K. It. is the general doctrine, that the virtuous widow 
rtf a man who dies leaving no heir down 16 the great-grand¬ 
son, fittteeeette; but that if she, on the death of her lord, be 
faithless to his bed, she hka no right of succession: conse- 
<p;enfty the widow irrsueh ease would'be '.excluded by her 
husband ’ fi half brother. So in the case of her having acted 
unchastely while her husband was living. The authorities 
fox tins opinion are laid down in the iMyabhuga and other 
books of lam 

Authorities. 

Vrihaapati : “ If her husband die before her, ‘she shares 
his wealth. This is a primeval law*.” 

Cahjuyana: " Let the widow succeed to her husband's 
'wealth, provided she’ be chaste.” “ The childless wives, 
cdnftfectfng themselves Hriglit, must be SdppcWrted; but such 
as are-xmehasto, should be e;vpeUed; tthd 'so indeed should 
those who are per> er; ef.* 

Yrihat Menu : “ The widow of a childless man, keeping 
unsullied her, husband’s bed, and persevering in religious 
observances, shall present his funeral oblation, and obtain 
(his) entire shared . 

IS'are da: “ Hut a wife, who does malrdotts "acts injuri¬ 
ous to her husband, who has no sense of shame, who de¬ 
stroys his effects, or who takes delight in being faithless to 
his bed, is held un worthy of the property before described.” 

Zitiah jJooghty. 

n Difyabhoga, 150* t MU'k$h\rd } 3G3. 






DESCRIPTION OF THE COUNTRY, 

ation of the primitive time, and for ages 
uiban continued a place of pilgrimage among the 
devout Hindus. It was amid those solemn heights that 
Arjuna fought single-handed with the Great God, 1 and, 
although defeated like Jacob of old, won. the Irresistible. 
Weapon from the Deity. Happy was the ancient hermit 
who could lay his bones beneath the shadows of the Great 
Forest, where tradition affirmed that even the lesser 
divinities themselves were wont, by fasting and sqjitude, 
to cleanse such delicts as celestial natures may be capable 
of. 2 

In this retreat of primitive Hindu piety, a number oi 
violent and superstitious Muhammadan tribes now dwell. 
Petty Principalities, not less fierce or less fanatical, 
occupy the Black Mountain on the other side of the 
Indus to the east, and demand the constant surveillance 
of an advanced British force at Abbottabad. The question 
of tithes, and similar spiritual exactions, prevent any per¬ 
manent coalition with the Fanatical Settlement; hut the 
tribes are liable to bursts of religious excitement, arid are 
always delighted to get a chance of plundering the rich 
Hindu villages within our Frontier. The Spiritual Prin¬ 
cipality, or, as it may be called, Muhammadan See of 
Swat, contains alone a population of 96,000, every man 
of whom is bred up in a hereditary apprehension ol a 
British invasion, and in a conviction that if he must fight 
against the Infidels, it is wise to have a religious leader 
whose banner will confer the joys of martyrdom to those 
who fall. The Campaign of 1863 taught us to our cost 
that ai expedition against the Fanatical Encampment 


1 Mahadeva. 

0 Here, and in Chapter II., I have wade use of an article which I put forth 
seven years ago in the Calcutta Quarterly Review, 
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Inker itonce. 

nath; Ilia widow in alone entitled to sncceeddo liis real and 
personal estate, provided it be divided, li Bhuw»*bul puci 
died leai/d% four $bns, Iswau-buMi, Ablad, 

and, Soobbnath, -and hi* estate was undivided, jflfeiv-$ie Ma¬ 
rine brother Soobhnatls is entitled to inherit the portion to 
which his late brother iKlgunjun was entitled, whose widow 
. lias a right to demand food and raiment only until her 
death. This opinion is conformable to the Mitdcshara and 
other law tracts which are current in the western provire 

Authorities- 

“ The wife and the daughters, also both parents, brothers 
likewise, and their sons, gentiles, cpgua \x$»^Yajny& 
tvaleya, cited m the- Mitde&faark. 

« The wealth of Mm who leaves nomale issue,. goes to 
Ms wife; on failure of her, it tj&Volveji.on daughters; if 
there be none, it belongs to the hither; if he be dead, it 
appertains to the mother;.on failure of,her, it-goes to the 
brothers; after iheov it toeymb to the brother's fcons, 1, -~-. 
Ywhws, cited in the tame authority, 

u The rule, deduced from the texts (of Yc{inijawalci/a, 
&c.}, that the wife shall take the estate, regards the widow 
of a separated brother.”— Mitacsharu* 

Mem: “ To the nearest kinsman (Sapindu), the inhe¬ 
ritance next belongsi W 

Sadder Dewamy Adawluf ;, I 
May IQifA, 3824... J 

Baboo Hurperkasb Singh, v. Baboo Dilgimjua Deo. 

CASE VI. " „ 

4). A person died possessed of an ancestral landed es¬ 
tate and other property, leaving three who, subse ¬ 
quently to their father’s death, jointly and tmdividedly en« 




tJeneral found that the tribes whom he had con- 


' THE CAMPAIGN OF 1863 . 
ading force was thus supported; for 011 the 2( 



sidered friendly were wavering, and two days afterwards 
he telegraphed to Government that the force had had to 
corue to a halt. On the 23d the opposition, of the tribes 
declared itself. The Bonairs attacked a reconnoitering 
party, and a few days later the Spiritual Mead of the 
Swat Principality 1 threw in his lot with the enemy. 
Meanwhile, telegram after telegram reached the Govern¬ 
ment from the Frontier, begging for more and yet more 
troops. A wing of the Firozpur Regiment was ordered 
up. Another Regiment of Infantry had to he hurried 
westwards from Peshawar. The 93d Highlanders ad¬ 
vanced by forced marches from Sialkot, and the 2od and 
24th Native Infantry from Lahore. Before three weeks 
were over, the Panjab Stations had been so denuded ot 
troops, that the officer commanding at Mianmir could 
' with difficulty supply a guard of twenty-four bayonets for 
■ the Lieutenant-Governor. 

Meanwhile the tribes were closing in upon our little 
Army. To advance was impossible; to move backward 
would have been worse than defeat. Our position gave 
every advantage to clans trained Irom boyhood in moun¬ 
tain War; and the following extract from the Journal of 


an officer, gives a fair idea of the disasters to which our 


troops were exposed :— 

‘ The 20th, after recalling their outlying parties, re- 

1 Company of the 93d Highlanders, and depots of the 51st and 101 st. At 
Kohat, 2 gmis,. 2 squadrons Native Cavalry, and 2 Regiments Pan jab Infantry, 
{ but weak. At Banu, 2 guns, 1 Regiment. Panjab Cavalry, and 1 Regiment 
Panjab Infantry. At Tlehra Ismael Khan, 2 guns, 1 Regiment Pan jab Cavalry, 
and 1 Regiment Pan jab Infantry. 

i An ascetic chief named Abdul Ghafur, who had long exercised a super¬ 
stitious ascendency over the Yusafzui clans, and who is regarded with reverence 
by the Pathan tribes in general. 
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shares, two of which go to the father, and the. remaking 
jjgfo to the widow. Octfyfcjana says :• “ A father takes 
either a double share, or a moiety, of his sob's acquisition 
of wenUM” <e Let the childless widow, preserving unsullied 
the. bed of her lord, and abiding with her venerable protec¬ 
tor, enjoy with moderation the property until; her death. 
After her, let the heirs take it." If the. qicquisition was. 
made with the aid of the paternal property, and the ac- 
quirt r be survived by the individuals above mentioned, the 
ffithei would take a moiety of the goods acquired by his 
aon,' the acquirer a widow two shares, and Ms brother one 
share. 


Q- 2. A person living in a state of union with his two 
brothers, acquired sqm? property moveable njid immove¬ 
able, with or without the use of the patrimony, and with 
the sanction of his father divided his own acquisitions and 
the paternal estate with his brothers*. The partition was 
formally entered into, and documents were drawn out by 
CircumatanrAt each of the brothers. The brother alluded to, died before 
widow- ex duties - s ** at ^ er i then the father .<fted. In this case, will the 
a brother, brother’s w idow, daughter, and daughter’s son take his pro¬ 
perty exclusively, or will his surviving brothers b« entitled 
to any part of it ? 

i?. 2. Under the circumstances stated, the widow is 
alone entitled to succeed her husband. 

(>. 3. Supposing the brother alluded to, without the 
consent; of his father, to have joined with his brothers in 
making a division of the patrimony and their respective ac¬ 
quisitions, to have made the division by executing formal 
deeds of partition, and to have died before his father, who 
made objections to the validity of those deeds; in this case, 
to which of those individuals, being his widow, daughter, 
daughter’s son, and brothers (the father being dead), will his 
property go? 



hpiyjs ome heavy burden, tells us that their shootin 


THE FATAL AMBEYLA PASS, 



, -h^told. 

4 Presently from near the centre of the line comes a 
voice so full of command, that all stop to listen and pre¬ 
pare to obey. The order is, “Cease firing; let them 
charge up to the bayonet, and then ”— The rest is lost, 
but every soldier knows well how the sentence ended, 
and stays his hand, waiting in deep silence, which con¬ 
trasts strangely with the previous uproar, for what is to 
follow. High up on a tittle knoll well to the front we 
see the tall form of the General towering above his staff, 
and looking intently into the darkness before him. 
Apparently, however, they had had enough, and but a 
few straggling shots from time to time told that an 
enemy, of whose numbers we could form no idea, Still 
lay in. the jungle before us. Presently these also ceased; 
but long afterwards we could hear their footsteps, and 
the stones rolling'on the hills as they retired, and judged 
that they must be carrying off their dead and wounded, 
or they would have moved more quietly. 1 

Every day’s delay encouraged the hopes and strength¬ 
ened the fanatical zeal of the enemy. In spite of the re¬ 
inforcements, our General found it impossible to advance. 
The British Army lay for weeks, to all appearance cowed 
within the Pass, not daring to advance into the Ohumla 
Valley, where the enemy, now swollen with the Bajonr 
tribes, threatened us simultaneously in Iront, on our left 
flank, and our rear communications. The Panjab Govern¬ 
ment anxiously inquired on the 8th November, if the 
General, on receiving a reinforcement of lfiOO Infantry, 
would advance to destroy the Fanatic Colony at Mulka. 
On the 12th the answer came that 2000 Infantry and 
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Inheritance. 
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hibited by Jaw to the widow to make an alienation of any 
property., excepting;, her own peculiar property, while the 
heirs exist. - 

By such an alienation the hereditary means of mainte¬ 
nance w ould he destroyed ‘ They who are bora, and they 
who are yet unbegotten, and they who are actually in the 
womb, all require the means Of support ; knd dissipation 
of their hereditary maintenance is censured. ?J 

jt f Allah Mooghly , 1 

My -m., MB. J 

' case rni 

A woman Q. 1. A person, ten years before his father's death, 

toVw miSng forsook his family and resided in another country, and no 

husbands intelligence has been received regarding him since his de~ 
share of uis fa- ~ • , , 

ther*fproperty, parture. Is his wife, ip mediately on the death of ms la¬ 
ther, entitled to institute a suit for her husband's share of 

*♦ ■. 

the patrimony against bis two brothers of the half blood ? 

Jt. 1. The wife of the missing person has no right to 
claim her husband’s share of the patrimony, but she must 
be provided by his brothers with food and raiment 4 . 

Q. 2. What is the time fixed by law, at the expiration 
of which a missing person is to lie considered as dead t 

The time nl- JR. 2. Should a person have proceeded to a foreign^ 
lowed for the aiM j no intelligence of him have been received for 

of a missing the space of twelve years, he is, at the end ol that period, to 
ySTnfm- be considered as dead, and 'hid exequial ceremonies should 
k . bq performed by his representatives. Should they not then 
presumed. perform such ceremonies, they act sinfully f. 


* This is not the law ot Bengal 
t But gee note to Case 7, of Sobs, &c. page 9. 






OUR PICKETS DRIVEN IN, NOVEMBER 18 / 

■£*6$ of a very extended position in the "hills. On* 
lime day the Panjab Government begged that an ad¬ 
ditional Brigade of 1500 men should be sent to the 
Frontier; and on the 19th, a telegram from General 
Chamberlain gave rise to most serious apprehensions as 
to whether the reinforcements would not arrive too late. 
On the 18th the enemy had attacked us in force, taking 
one of our pickets, and driving us back with a loss of 114 
men, killed and wounded, besides officers. Next day the 
enemy again captured a picket, subsequently retaken 
after a bloody struggle, in which our General was him¬ 
self severely wounded, and 128 men, besides officers, left 
killed or hors de combat On the 20th the sick and 
wounded, whom it had become absolutely necessary to 
send away, amounted to 425. The General’s telegram of 
the 19th concluded as follows :— 4 The troops have now 
been hard worked both day and night for a month, and 
having to meet fresh enemies with loss is telling. We 
much need reinforcements. I find it difficult to meet the 
enemy’s attacks and provide convoys for supplies and 
wounded sent to the rear. If you can give some fresh 
corps to relieve those most reduced in numbers and dash, 
the relieved corps can be sent to the plains and used in 
support. This is urgent.’ 

A great political catastrophe was now dreaded. Our 
Army, wearied out with daily attacks, might at any mo¬ 
ment be seized with, a panic, and driven back pell-mell, 
with immense slaughter, through the Pass. Such a mis¬ 
adventure, although costing fewer lives than a single 
great battle, would have ruined our power on the Fron¬ 
tier, and entailed political disasters, the end of which 
it was impossible to foretell. The Panjab Government 
accordingly decided that, if General Chamberlain found it 
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'N&nda says: a Anion# brothers, if any one die without 
i^sue, or enter a religious order, let the rest of the brethren 
divide his wealth, except the wife',i) separate property. Let 
theiw allow a maintenance to his women for Hie, provided 
these preserve unsullied the bed of their lord.* 

^'ZiUn-h Sar-im,’- 


Q. How would the law in this case ho in Bengal ? 


>t But/fcisa & According to the law as current in Bengal, the 
would he-entitled to her husband's share. 

CASE X. 


fr An individual had two sons, A and B. The eldest 
(A) died before his father; leaving a son and a widow. 
Subsequently the father died, leaving a family consisting 
of B and Ids wife, and A’s son and widow; and at ilia 
death lie also left somfyjimfted property. Some time after 
this, the sou (B) died, leav ing his widow, and his brother's son 
and widow him surviving. In this case, what proportions 
of the property of B will respectively - devolve ,on the 
eldest sou's son and widows and on the younger son's 
widow $ 


The ctaj- B. IfA’s son, his widow, and the widow of B, lived 
* together as a joint family at the time when B died ; accord- 
Uy [mv > A t s son is alone, entitled to the estate, but it m. 
take the pro. necessary for him to provide 8’s widow with food and 
anU^ua/J.ln;raimeat equal to her condition of life, if (hey formerly 
a P ar h " n( * tiie share of B was separated, then bis 
ro the law wido .y is entitled to the property which fell to her hus¬ 
band’s legal share. A's widow has do right of succession, 
hot she must be provided by her son with proper main* 


tenanoe. 

'/Allah Moradnhiui. 

Doorgapersaud* v. Rhuiua ^nd another 


TI1E COALITION BEGINS TO MELT 
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the Frontier tribes. Those who joined them 
The sake of the Faith were burning with the hopes of 
plunder or of marytrdom, while the less bigoted clans 
were worked upon by the fear of their territory being 
invaded by the British or made the scene of the War. 
The clansmen, thus fired by zeal and rivalry, scorned all 
the efforts of a civilised Army, and an eye-witness thus 
describes the Frontier in the second week of December:— 
4 The excitement was spreading far and wide. The Mom- 
ands on the Peshawar border were beginning to make 
hostile demonstrations at Shabkadr for the first time 
since their signal defeat near the same place in 1852 by 
the late Lord Clyde. Rumours were also reaching me 
from Kohat of expected raids by the Waziris and the 
Iltmankheyl; emissaries from Oabul and Jellalabad were 


with the Akhund (the Spiritual Head of the Swat tribes), 
who had also been further reinforced by Ghazan khan, 
the Chief of Dher, and 6000 men. On the 5th Decem¬ 
ber the Momands made a raid into our territory near 
Shabkadr/ 1 

But a coalition of mountain tribes is always capri¬ 
cious ; and what our arms had failed to accomplish, dis¬ 
sensions and diplomacy began to effect. As early as the 
25th November, the Commissioner of Peshawar succeeded 
in drawing off certain clans of the Bonairs. He also* 
induced another contingent, to the number of 2000, to 
return to their homes, and persuaded the Swat leader to 
disperse his immediate followers. Several minor chiefs, 
scenting the defection, withdrew, leaving the seeds ot 
mutual distrust among those who remained. By the 
10th December this distrust seemed ready to bear fruit. 
The great council of the Bonair Tribes suddenly came in 

1 Major James, Commissioner of the Peshawar Division. 
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dacas, or thoae connected by an equal oblation of water, 
encb only when their births and family names are no longer 

known. 5 '' ' ' ; " ■' " """ ' ' ■ L] 

The Sapindas are entitled to the succession of their 8'a~ 
pindrj by reason of conferring benefits c-u them by present¬ 
ing oblations to their manes, but not their wives. Tins is 
conformable to the Dayahhaga, Dayafatwa, Cramasa^ 
gratia, and other authorities*. 

7/illah Mymunsigh . 


* Although the widow of the third .brother'*' sort is entirely ex-, 
eluded from inheriting the property left by bis uncle’s widow, yet of 
the estate enjoyed by the three brothers she iu entitled to one-third. 

On the death of two of the proprietors, their widows were their 
sole heirs, and they were entitled to take two shares out of three, or 
one 4hftr;> each in right of their respective husbands. 

On the death of the other brother, his heirs being two sons, his 
shore should Imre been made into two parts, of which each of his 
eons was entitled to one. 

On the death of the widow of the oldest brother, her property* 
lhat is, one share which she inherited from her husband, should have 
been mode into two parts, of winch her husband’s brother's sons wero 
each entitled to one. 

On the death of the eldest son of the third brother, his property 
should have been inherited by hi* widow, to the entire exclusion of 
the others. 

On the death of the otlier son of the third brother, his property 
should have devolved exclusively on bis nearest Sapinia, who bylaw 
becomes his legal heir; and on the death of the widow of the second 
brother, her property should also have devolved on her nearest; Sa~ 
phvla, a female having no title to inherit from her Sapimias. 

Consequently,, supposing neither of the surviving individuals to 
bftvereceived any share, the property should bo made into six parte ; 
of which the widow of the third brothers son will take in right of her 
husband two shares, one of which he inherited from hie father, and 
toe other from the widow ofliis paternal unde, the eldest son of his 
prandfather; and the tfapinda, or the fifth in degree of the paternal 
line, will take the remaining four, that is to say,' two which lie in- 
u-.’utcd from the second brother's widow, anil the other two from the 
second sou of the third brother. 




THE FANATICS QUIET, 1864-67. 




ation of tribes, and that in this coalition tb 
cils had maintained the ascendency. That these 
fanatics ‘ were no harmless or powerless religionists; that 
they are a permanent source of danger to our Kule in 
India; and that the Religious War which the}" have so 
persistently preached might have been adopted by all 
the Frontier tribes,’ The peril of the crisis was aug¬ 
mented by tb.e fact that just at that time the Indian 
Empire was without a responsible head. The Viceroy, 
Lord Elgin, lay in a dying state far in the interior of 
the hills, cut off from telegraphic communication, and 
unable to transact business. 

Although the Campaign had cost us dear, it effectu¬ 
ally quieted the border for the next four years. One 
half of the Fanatics had fallen, and the adjacent tribes 
were little inclined to view with favour the remnants of 
a Rebel Colony which had brought the tempest of War 
into their mountain valleys. The Traitor Chiefs felt 
themselves so unsafe, that in 1866 two of them 1 at¬ 
tempted to open a communication with our Frontier 
officers. These efforts were frustrated by a third leader, 2 
who now began to revive their zeal. Till the end of 
.1867, however, they were too busy with their own 
quarrels to venture upon depredations on our territory. 

I But in February 1868 they moved out in a column of 
700 fighting men, and began to lay the foundation of a. 

, coalition of the clans. The remembrance of the punish¬ 
ment we had inflicted in 1863 made such an operation 
now more difficult. Still by degrees the superstitious 
fanaticism of the tribes began to get the better of their 


/ 


1 Muhammad Izak and Muhammad Yakub, through the instrumentality of 
Sayyid Mahmud, formerly in our service. 

2 Maulayi Abdulla. 
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Casein which B. Of the two brothers who received the property at 
tto brothers partition wade by the father, supposing the elder to 
have acquired some property, and to have died before hia 
father and widow, in thi# case, his widow is entitled to the 
whole of that which tier husband took on the partition ; and 
her husband's acquisitions, should be made into four part#, 
to two of which she is entitled, and the widow of the 
younger mi has a right to the remainder. 

“The wife** Sec. Tide Ddyabhdya, page 160*. 

Zitiuh Ilooyhty. 

CASE MV. 

Q. 1. A Hindu acquires landed property by mean? of 
his own funds, or by means other than those of the joint 
funds, at a time when ho is living in partnership ivith his 
brethren. T)o such lands after Ms death go to his undi¬ 
vided brethren, or to his widow ? If they go to his widow 

f This ia doubtless an accurate exposition of the Hindu law, pro¬ 
vided the property divided had been acquired by the father ; other¬ 
wise. had the property been ancestral, and had his wife been living, 
nrjd capable of bearing children, tire partition would have been illegal, 
and the widow of the elder son would have had no right to the pro¬ 
perty which foil to her husband's share at the partition made by the 
father ; for it is a settled, rule of law, that when a father makes a. 
partition of his patrimony between Me sons, ho Is hound to reserve 
the double share of a son ; otherwise the partition should not be con¬ 
sidered as lawful. But of any property that may have been acquir¬ 
ed by the personal exertions and labour of the elder son, unaided by 
the father’s or brother’s funds or labour, a moiety should be taken 
by his widow, and the other half by the widow of the younger 8on, 
ia right of her father-in-law, to whose share her husband was enti¬ 
tled to succeed. Ox* the other hand, if the property have been ac¬ 
quired with the aid of the father and brother, and the family be un¬ 
divided, such acquisitions about# be made into etx shares, of which 
one-third .should go to the widow of trie acquirer (the elder son), 
and the remaining two-thirds to the widow of tho younger sow, the 
father being entitled to oue half, and the acquirer to a double share 
of touch acquisitions. 





THE CAMPAIGN OP *868. 

L’roops, the whole force on, the Frontier was n<! 
Joubled, and the flower of the British Army in India 
was concentrated against the fanatical mountain tribes. 1 
During the suffocating heat of a tropical August and 
September, our soldiers were making forced inarches 
such as have seldom been equalled in the healthy tem¬ 
perate zone. The Sappers and Miners, for example, 
covered six hundred miles in twenty-nine days. The 
troops poured northward from the inland Provinces in 
such bewildering masses as to completely overawe the 
clans, and to baffle the Fanatics’ plan for a tribal coali¬ 
tion. At an enormous cost we placed an Army with 
Artillery complete on the Black Mountain, but the bor¬ 
derers did not dare to face it. ‘ The spectacle has been 
seen/ wrote the Quarter-Master-General, ‘of British 
troops, European and Native, operating over and among 
mountains 10,000 feet high, the General in command him¬ 
self being without a tent.’ 2 Nevertheless we failed to 
reach the heart of the evil. The Panjab Government, 
in summing up the results of the Campaign, recorded its 
regret that it 6 had come to a close without our having 
1 been able either to drive out the Hindustani fanatics, or 

1 The I) Battery F Brigade Royal Artillery,' the E Battery 19th Brigade 
R.A.j and the 2-24th Brigade R. A.; the 1st Battalions of the 6th and 19th 
Foot; 2 Companies of the 77th; the 16th Bengal Cavalry, the 2d Gurkha 
Regiment; and the 24t,h Native Infantry, were at once transferred from Rawai 
Pindi to Abbottabad, the headquarters of the Hazara District. The 20th N.T. 
were marched from Lahore to Abbottabad; the 88th Foot from Sialkot to l)ar- 
bajid in Hazara, which was also occupied by the 31st NX during the Cam¬ 
paign, The 1st and 4th Gurkhas were moved from the distant hill stations of 
Bakloh and Bharmsala, and joined the force under General Wilde. In addi¬ 
tion to the above, the 30th, 19tb, and 23d N.I., the 9th Bengal Cavalry, and 
the 20th Hussars, were marched from their several stations of (lawnpur, Ali¬ 
garh, Amritsar, Lahore, and Campbellpur, to Kawal Piudia, and formed the 
reserve. Troops were also held in readiness at Peshawarand Nausfcira to sup¬ 
port the Guide Corps at Hot Mardan, opposite the Swat country. 

2 Letter from Quarter- M aster - General to Secretary to Government Military 
Department, No. 163, dated 5th November 1868, para. 17. 
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Ditto* 


hthtritmca 

^nSority for 4tk* As by no text is a woman authorized to dispose of,. 
^by - gift or sale,, immoveable .property-given to her by her 
husband; in like manner she has no authority to dispose 
of, by gift or sale, her husband's immoveable property 
v.-Mch she has inherited.. T "ivtxdockintdmrMi . So also, the 
Brak&ik- and Rkttrdcara. 

5th. ’When the husband U deceased, bis kin .are .% 
guardion: of bis childless widow. In the disposal of the 
property , and care of h«»w(elf, as well as in her uudoteuauce, 
they have full power. Text of Ntircda tjifed in the. Vivdda- 
tathwara, and other auOiorities. 

6th. A gift, pledge, or sale of lands, housed, or slaves, 
l>y a depenrtaut parson, is invalid or inefficient, 1 ext of 
Catyaydm cited in the Vy&vMrwhmldfmWL 

7th. hot the childless widow, preserving unsullied the 
bed of her lord/ami abiding w ith her venerable protector, 
enjoy with moderation the property until her death. After 
her, 1*4 tho heirs take it. 


Ditto. 


' Ditto, 


,-j a |f n flinch*, in w presence of Ms undivided 

brethren, made over to his **«? W» »"*» >*»«*“ 
aneesticd property, and the lands acquired by him in the 
mode described in the preceding question, as her SlriMun 
or peculiar property, will such lands after his death go to 
ids widow as her Slridhm, or will tuey devolve on ids 
undivided brethren; and, if they go to the widow of the 
nropnhtor, has she, or has she not a right to dispose of 
them by sale or gift : and, if she has not. * right, to dispose 
of them by sale or gift, to whom will they belong after her 
death ? To her husband’s heirs, or to whom ? An an¬ 
swer to these questions is required to he delivered accord¬ 
ing to the law of Tirlioot. 



P MATERIALS FOR A REBELLION. XSL 

•th ; and no one can predict, the proportions to 
which this Rebel Camp, backed by the Musalman hordes 
from the Westward, might attain under a leader who 
knew how to weld together the nations of Asia in a 
Crescentade. 




Tnh-trlfmw* 

-•^S^tyfor 3d. Tha4.vrMcli is received ..by a manicd : woman or 

tu* in the- house of her husband or x>f her father, from 

Jier k^bantl, or from her parents, is termed the gilt of 
affectionate kindred. The power of women over the gifts 
of their affectionate kindred is < 

gpeciof donation <?ud' sale, according to tlueir pkasnre r eye« 
in the case of immoveablea. -Tesiof CalyayMw., cyied in the 
Yiv<UhcM-fil&mm4r Yiv&daratmcara, and other author 

xitics.... : $ $$%j0f^^ - %' ;■ 

Authoritytv>r $tlk The power of women having- fated declared, gein> 
of the epiaJon. yatyyoyer property given by affectionate kindred, aii excep¬ 
tion inhere propounded in the case of immoveable property 
given -to her by her husband, Interpretation of the text. 
in the ViyddcqrflM car a. 

Ditto. 5 th. What ha sheen given by an affectionate httshand to 

his wife, she may consume $s she pleases when im is dead, 
or may give it away, excepting immovable property. Text 
of .Niirectw cited ija the Vw&dachifrtk^mh Yivd4a- 
raimearth and differ authorities. 

Ditto. oth. A- wem&n-s property goes to her children, and th* 

daughter is a sharer' vftff them. Text of \Yikp#psit& f cited 
in the Viuadavhmtamaru, Vknidm^i4mra f aud ether 
authorities. 


Ditto* 7th. Daughters share the residue of their mother’s pro¬ 

perty, after payment of her debts, and Urn m$Je issue, suc¬ 
ceed in their default.. Text of Ydjnyawalcya, cited m the 
Viv&4ftvhinU'mani t Vivcldaraimicaro and other autho- 



rities. 

Ditto* 

8th. Male issue includes the grandson, ai 


sou in the female tine. 
Y ivMach<nthnm i. 


Interpretation of the text in the 



1 NARRATIVE OF TITU Ml VAN, 1820-30. 


r ..* . 

j^kjmed. Among the disciples of the Prophet in Car 
eutta, was a certain professional wrestler and bully, by 
name Titu Miyan. 1 This man had started life as the son 
of a respectable husbandman, and bettered his position 
by marrying into the family of a small landholder. But 
his violent and turbulent disposition threw away these 
advantages. For some time he earned an ignominious 
livelihood as a boxer in. Calcutta, and afterwards enlisted 
in one of the bands of club-men with which the landed 
proprietors of Bengal were at that time wont to adjust 
their family differences and boundary disputes. This 
occupation finally landed him in jail. After his release 1 
he made a pilgrimage to Mecca, met Sayyid Ahmad in 
the Holy City, and returned to India a powerful preacher 
of his doctrines. He itinerated in the .Districts north and 
east of Calcutta, making multitudes of converts, and pre¬ 
paring in secret God’s vengeance against the Infidel, The 
Capture of Peshawar in 1830 by the Fanatic Host em¬ 
boldened Titu Miyan to throw off all disguise; and the 
petty oppressions 2 to which the Hindu landholders sub¬ 
jected his followers, placed him at the head of an infuri¬ 
ated peasant rising. 

A series of agrarian outrages followed, ending in the 
insurgents entrenching themselves in a fortified Camp, 
and defying and heating back the English Authorities 
with some slaughter. The whole of the country north 
and east of Calcutta, including three entire Districts, 3 lay 


1 Alias Njfi&r Ali, a native of Chandpnr Tillage, and resident in Baraset. 
His career is given at some length in the Calcutta Review, vol. ci., which I 
have used along with an Official Memorandum by the Patna Magistrate. 

3 For example, Krishna Ilai, a large landholder on the banks of the Ich- 
harnati, levied a capitation tax of five shillings on each of his peasants who had 
embraced the new faith. Another proprietor threw one of his peasants into 
his private prison for destroying a shrine during the Muharram. 

3 The 24 Parganas, Naddea, and Faridpur. 


Inheritance. 

ra, VeeraMitrodaya , Yyavafuira- 
mayuc'ha, Yyavaharakoustubka, and other authorities 
current in Pa to, and the adjacent places. 

Authorities. 

The childless widow, preserving inviolate the bed of her 
lord, and strictly obedient to her spiritual, parents, may 
frugally enjoy the estate until she die ; after' her. the legal 
heirs shall take lV'~~~Catydyuna. 

The wealth of him who leaves no male issue, goes to his 
wife; on failure of her to his daughter, Sec.— Yivknu* 

A wife, daughters’^, fe• Yojnyccwalcya. 

Sudder .Deyncmny Adawlnt, | 

■ i ' 

Doonda Singh, appellant. Musst, *>. Doorga Kpoiiwur. 

» The case stated Is tot uf a widow dying child! ese, am! being 
survived by two other widows of her hutond, each of whom had issue ; 
hnt it would have been the same had the deceased widow beer, the 
mother of a daughter or daughters; the property going at her death 
to the newest heirs of her husband , who are in this ins tance Ms wive* 
nnd not Ms daughters. But all the daughters would .inherit equally 
onto death of uli to-tose widows. 











APOTHEOSIS OF THE PROPHET, 1831. 

cut our soldiers to pieces. All this took place 
Tifhin a couple of hours’ ride from Calcutta. On the 
17th the Magistrate got together some reinforcements, 
the Europeans being mounted on elephants. But the in¬ 
surgents met them, drawn up in battle array a thousand 
strong, and chased the party to their boats on the river, 
cutting down, those who were slowest in the retreat. It 
now became necessary to deal with the rebels by means 
of Regular troops. A body of Native Infantry, with some 
Horse Artillery, and a detachment from the Body Guard, 
were hastened out from Calcutta. The insurgents, dis¬ 
daining the safety of their stockade, met the troops upon 
the open plain, * with the mangled remains of a European, 
who had been killed the previous day, suspended in front . 
of their line.’ A stubborn engagement decided their fate. 
They were driven hack pell-mell into their entrenchment, 
and the fortified camp was taken by storm. Titu Mi'yan, 
the leader, fell in the action. Of the survivors (350 in 
number), 140 were sentenced by the Court to various 
terms of imprisonment; and one of them, Titu’s lieutenant, 
was condemned to death. 

The end of the Reformers seemed to have come. On 
the Panjab Frontier their forces had been scattered and 
their leader slain. The insurrection in Lower Bengal had 
met with the same fate. But the Caliphs, or Apostolic 
Successors, whom the Prophet had appointed at Patna, 
came to the rescue. They produced eye-witnesses, who 
declared that in the thick of the battle the Prophet had 
been snatched away from mortal sight in a cloud of dust. 
They assured the multitude that he had himself foretold 
his disappearance. The Prophet had indeed prayed that 
his grave might he hidden from his disciples, like that of 
Moses of old, that no impious worship might be paid to 
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maiden daughter, bora In -lxol;v wllock, shall like a 
$<m,'take the ittOj^tance of Mm who dies without nude 
■ .., . : issue*.* ■ ■ - •■-•>-' ,•' %. - 

First, the Uirtidfeh 1 rkaghter fo&es the, :t».hcnt:;nee, fStyfen 
•the daughter who I me been feretrodiect, tu<4 Uutly ihe mar-, 
•rkd daughter: 'this is'., fhe. : nun• of.the■ daughters’ succession. 
■The claim, therefore, -of •the parried daughter is.inailmis- 

. sible. ■'■■■'■ $ ' A-vf..• 

Gittj of JMvca, \ ' 

January 8 th, 1817. j 

' • IE 

0; A person died, leaving' a widow aad' two daughters, 
married, tttidthe other a maiden. Suhse(j»wmtly to his 
death, iW widow' deposed of ber-siaaidon daughter in mar¬ 
riage, aucl IwpugM the bridegroom to Mr own house, w here 
he resided w>th liar family.-until her death, and managed 
•her properly. The widow having rented a deed.of gift, 
in which she assigned her husband’;* whole property to her 
roivindaw, who lived with her, gave the donee possession 
of the gift, Aid to died. The. *ou4n-law performed her , 
funeral rites, and he was deprived of his share oi his ow n 
paternal eatiite by reason of his living r» tlm house of. his 
TalMv-in-law. The original proprietor's married daughter 
now •claims the half of the paternal estate, that is, a moiety 
of the gift- In this case, was the widow competent tf> make 
a gift of her husband's property to tier second daughter’s 
husband, though her other daughter was living? 

R If a person, being destitute of male issue, and living 
<iatgh^r* TOc..^ fc f rom his brothers, die, leaving two daughters and a 
Jonklfor an widow; in the first instance, the widow . succeeds, and on 
Mdevoked her death the daughters are equally entitled U> <ho inlw vi- 


* This i$ not n text of Mznu, bnt of JDevahL 





BUT AGAIN APPEARS RUINED. 

iLqled liis followers to return to their homes, and indite 
indignant letter to his converts in Calcutta, who 
still kept forwarding money and men. 

‘Salem ’Alaikum,’ he wrote, ‘the peace and blessing 
of God be upon you. Mulla Kadir made an image of the 
Prophet, but before showing it to any person he made 
the people promise that they would never attempt to 
shake hands with the Prophet or speak to him; for if 
they did, then the Prophet would disappear for fourteen 
years. The whole people, deeply affected, viewed this 
lifeless image from some distance, and made obeisance 
to it. No answer came, and the people grew desirous 
of shaking hands with their Prophet. But Mulla Kadir 
tried to allay their suspicions, and said that if any one 
should attempt to shake hands with the Prophet without 
giving previous notice, the Prophet’s servant would pistol 
him.’ The letter goes o.n to relate how the astute Mulla 
then reproached the people with their want of faith ; how 
the image was removed from public view; and finally, 
how, 4 after a great deal of entreaty, they obtained an 
inspection of it. They examined it, and found that it was 
a gostpa skin stuffed with grass, which, with the help of 
' some pieces of wood and hair, was made to resemble a 
* man. Your slave inquired of the priest about this. He 
answered that it was true, but that the 1 rophet had pet 
formed a miracle and appeared as a stuffed figure to the 
people. The errors and falsity of these impostors are now 
as clear as noonday, and I have saved my soul from sin,.’ 

Again the fanatic cause seemed ruined. But the 
missionary zeal of the Patna Caliphs, and the immense 
pecuniary resources at their command, once more raised 
the sacred banner from , the dust- They covered India 
with their emissaries, and brought about one of the 
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hihvritanw* . 

■“ The father is-master of tjae gemi^pe.p’Js, and eomte, 
and of all (other moveable property) : put neither fclmfathor 
nor the grandfather is so of the whole immoveable estate/' 

6 Though uriTfioveables or bipeds have been acquired by 
a-m^n-hun^df, n gift or sale of them should not be made 
with cud convening all the sons.” 

**' They who arc bom, and they who are yet unbegotUm, 
and they who are still in the womb, require the means of 
support: uo gift or sale should therefore be made," 

“ To the lineal descendants, when they appear, of that 
man, whom the neighbours and old inhabit suds know by 1 
tradition to be the proprietor, the land must he surrendered 
by.his khunum” 

\.•••’ !•■■ . ■/.' - ■ti" •''W'.-/V■ 

“ Separated kinsmen, as those who are imseparated, are 
eqwl in respect of immoveables : for ohe has nof power over 
the whole, to give, mortgage, or sell it.* 

Rarvilty Court of Appeal, V 

MmjWh, 1820 , ’ f 


_ case irt. . ( 

Q, A person died, leaving a son and a daughter by dif¬ 
ferent wives. The son is insane and dumb, and there is 
no hope of hist recovery. In this ca.se, is the daughter alone 
entitled tq succeed to hex father's property, or does it de¬ 
volve'on lus maternal grandfather, subject to the condition 
of Ms maintaining the son? 

R. Under the circumstances stated- in default of hisi 
widow, the daughter .of the deceased is alone entitled to the. 
succession, to the exclusion of the son. . The • son’s ma¬ 
ternal grandfather has no legal claim to any share of 



|f j tllE PROPHETS RELIGIOUS EXPERIENCES. 

/ •/ 

: r^The origin of this wonderful influence was, howt 
by no means based on unmixed evil. Sayyid Ahmad corn- 
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menced his apostolic career by re-asserting the two great 
principles with which all true preachers have worked— 
the unity of God and the equality of man. He appealed 
with an almost inspired confidence to the religious instinct, 
long dormant in the souls of his countrymen, and over¬ 
grown with the superstitious accretions which Islam had 
borrowed during centuries of contact with the Hindus. 
He found the True Faith buried beneath the ceremonial 
of idolatry. Bandit as he had been, impostor as he or his 
immediate disciples eventually became, I cannot help the 
conviction that there was an intermediate time in Sayyid 
Ahmad’s life when his whole soul yearned with a great pain 
for the salvation of his countrymen, and when his heart 
turned singly to God. A man of an intensely nervous 
temperament, concealed under an outward show ol calm, 
he fell into religious trances which to Western science 
would simply suggest epilepsy, but which the popular 
belief of Asia reverences as a state of direct communion 
with the Almighty. Ia these unearthly ecstasies the 
Prophets of bygone ages flitted before his inner vision, 

. and he had thus constant intercourse with the long-dead 
founders of two of the Indian religious orders. In 1820, 
when he started on his mission, he was about thirty lour 
years old, a little above the middle height, and with a 
long beard, falling on his breast. 01 a taciturn, gentle 
manner, unlearned in the law, he preached on the practi¬ 
cal life of his countrymen, and abstained from all doctrinal 
discussions, cither, as his enemies said, because he was 
unfit to handle them, or as his disciples affirmed, because 
they were below his high order of piety. Two ot his 
first converts were men of profound scholarship, brought 
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* The wife and, the 'daughters., hlsd both-parents, brothers 
likewise, aricl meir sons, §;e'ptiles> cognates, a p&pil ami a' 
fellow student: on failure of the first among these; the next 
in order Is indeed hei r to the estate of quo who departed 
for lieaven/ieavmg no m^e ,issue/' .• tt ijve.n the son ofn 
daughter delivers him m the next.' world, 'like-ike son of a 
son/ These doctrines are laid down in th u I)ayabhttjawA 
other works. . lJ 

City .Dacca, \ ■ 

March 27 tit 3 1^15.. .i 
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Q. If a person die, having two daughters, and subse- 
q neatly oho of th-^m die, leayiig two sons and her'sister, her 
surviving j, in this ease, will the property of the deceased 
daughter devolve onber soafe, or on .her siater? VVhatis the 
law in respect of such property, whether it be divided or 
undivided?. . ' " v \ '\‘r'"r 1 ' 


Oh**: ii.' . ^iipnosiiig* .the person to have died leaving two 

"Ir.ihjtiverK who t _ T ., , .'• i 

wioceedodjoin*. daughters* and subsequently one ol the#, to have died having 
naljSjerty^* two sotisund a sister, her surviving; awlthe deeea^ii dough- 
”7’ iev t0 have succeeded to the. property at the time vvhdn stye was 

fcharo f{>>e& to a maiden, or to have succeeded at (:er her maiTiage . and alter- 
wards her: sister to have become a barren or childless widow, 
hk^‘1!; Sve°a then the deceased'daughter’*share ofllie paternal estate will 
*a» 2 otherwise devolve on km* sons Tf the deceased.daughter derived tho 

decMHc-d right to the property after her marriage, and her sister be 
lSs! ter ln “ not a barren or a childless vndow, then that sister, she haVv: 

♦ ink male issue, or being likely to Imve sack, is entitled to 
t]^ auepession.. The property which, devolved on the mar¬ 
ried -laughter by right of injforitailcc, goes at her death to 
her i altar's ' next' heir. Of the father’s heirs, in default of 
an heir down to the widow, Ids daughter is first in n nk. 



HIS CONFESSION OF FAITH. 



ive already coine and gone, while others only admi 
four. Sayyid Ahmad was the next in the sacred line. In 
dreams, the beloved daughter of Muhammad and her 
husband (his lineal ancestors) visited him, saluted him as 
their son, bathed him in sweet essences, and arrayed him 
in royal apparel. What further evidence could the popu¬ 
lace, or indeed even Sayyid Ahmad himself, demand; His 

own humility and scruples disappeared before the incessant 
arguments of his two learned disciples. So firmly did he 
at length believe in his title, that at the peril ol his life 
he assumed all the functions of sovereignty, levied tithes, 
appointed Caliphs to continue the Apostolic Succession, 
j and formally proclaimed himself at Peshawar the Com¬ 
mander of the Faithful. 

Until his pilgrimage to Mecca, however, he does not 
appear to have reduced his doctrines to any formulated 
system.. His idea of a reformation of religion was a purely 
practical one. He told his hearers, that if they were to 
escape divine wrath, they must live better lives. One of. 
his disciples has recorded his sayings in a book, 1 now the 
Koran of the sect; in which, however, the brief utterances 
of the Prophet are believed to have been greatly amplified 
by the piety of the writer. But even when thus amplified, 
his teaching seems to have been almost entirely one of 
practical morality. In the Deeds by which he appointed 
the Patna' Caliphs, the same spirit of the religion of dady 
life shines out. His single doctrine was to worship God 
• alone, and God direct, without the interposition of humanly 
devised forms and ceremonies. 

‘ In the name of the merciful God 1 Be it known 
to those who seek the way of God in general, and to 
those in particular present and absent who are the friends 
. 1 Tho Sirat-iil-Muatakim, by Muhammad Istna’d. 
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graudfctltii)', &p>) .tekei the succtessipn: on her death.; not the 
heirs. tp fl^ylrugldmV property (as,her daughters -son>” 
fcv).Tii?»is dte.d ro the 'myaWW' ■ 
tSudckr flmamy Admtolut. 



. 


m 




Property if 
wM<$t had <le : . 


, . , ’ CASE YJ r . 

Q. The proprietor of an ancestral Ua<M Estate died; 
leaving a widow a ad a daughter him .surviving,. Subsequently 
to his death, his widow took possession of the property by 
right of inheritance, and then .she died, leaving the daughter- 
before meirtiohecl, who wars a cbikUestr widow, and a son of 

...those.- two survivors 


Oft «, 


•widow at. her 
}mi*ba»<r» 


her- .husband** paternal.; uncle., Ifyp-vy- 
claim the inheritance 5 in this case,. which of jh&fr is -enti- 
"Ucd to if, or ai d they both, and if so, in wliat proportions.?. 


. • ■ h ■ ••• 

to the Im. oT r v Under the c^.cmstarces above stated, according tod 
^FTthe succession devolves on -the .-son-of the wir. 

to the rtjiclu * oley by whom the ehihjl&ss widowed daughter is- mcGlu.iedf , 
chndie&.H 1 wJ . but she is entitled to receive food and raitneht from th<j 
dmveu daugU. SQ ^ of tip patei*npl,uRcle of, the proprietor. This opinion, 
is- cppfoinnable' to-tVs ,jDu-)/ahhiga.,md other works of Jaw 
Dacca Couri: of Appeal 


'■ J ", , .; ' CASE m ... . 

Q. There were four brothers, of the whole bloody who 

• a'..paternal landed 1 estate• Two of them aro 

.slill living, and the other two died, one leaving two sons, 
and . the .other a maiden daughter. I.n this case, ia tho 
daughter entitled to any sktre-of the'property, and if k>, 
what‘pKvpoffern wiifVhfrolye on,Mv? 


According to 
th«\w t*m*. 


K Supposing, the wiedden daughter to hove no other 
!mri?ra°n^ near relation living, except her uitck'S; and uncles' sons, 
iZty tSug 0 tJien -0@f (her and m|feV sons) are hopd,to dis¬ 

pose of her in marriage. It the daughter's deceased father 


(lily heirtg 
jotyh k <mly 




HISTORY OF THE WAHABIS. 



, /his simple system of puritanic belief was amplifce 
formulated by the Prophet’s visit to Mecca in 1822-28. 
He found the Holy City just emerged from a Reformation 
devised by a Bedouin of the desert, and similar in prin¬ 
ciples to his own belief. Its founder bad erected a great 
religious empire in Western Asia, closely resembling that 
which Sayyid Ahmad hoped to establish in India. It 
becomes necessary, therefore, to break the narrative of 
the further development of his creed, by a brief account 
of the rise and progress of the Wah&bis in Arabia. 

, About a hundred and fifty years ago, a young Arab 
pilgrim, by name Abdul Wahab, 1 the son of a petty Nej.l 
chief, was deeply struck with the profligacy of his fellow- 
pilgrims, and with, the endless mummeries which profaned 
the Holy Cities. For three years he pondered over the 
corruptions of Muhammadanism in Damascus, and then 
stepped forth as their denouncer. He rendered himself 
peculiarly hateful to the creatures of the Constantinople 
Court, accusing the Turkish Doctors of making the 
•written word of no effect by their traditions (Sanat), and 
the Turkish people of being worse than the Infidels by 
reason of their vices. Driven from city to city, he at 
length took refuge •with the chief of Derai’yeh, Muhammad 
Ibn Sa’ud, into whom he instilled his religious views and 
a sense of his great wrongs. These wrongs he was soon 
amply to redress. With the aid of his new convert, whose 
daughter he married, lie fonned a small Arab League, 
and raised the standard of revolt against the Government 
of Constantinople, and of protest against her corrupted 
creed. Victory crowded upon victory. The Bedoums, 
who had never adored Muhammad as quite a divine per¬ 
son, nor accepted the Kuran .as an altogether inspired 
v ‘ Tho Servant of Him who gives everything.’ 



foilteritimce,,, % 7 - 

( .gro»dfatker.j m*l m. bis death, im heir# will take \t ? to 
the eiclnsiua of;C\s widow. This opinion ‘is cnmformablc 
to the DdyiuMyn ,. T§$d ria&h&igdmmd 3 and other au¬ 
thorities,- 

Authoriiksr 

The texts of YujnijQ&vaicya and Vkhnti: * The wife ami 
the daughters, also both parents, broth*#*# likewise ami. 
Choir >sous, gentile#, cognates, a pupil and a ieljow ,#tu 
doot^ .&c, &sc. “ The wealth of. him who leases po male 
issue, goes to his wife..; cxi failure of,her, it..(lov^lye# on 
d;Mighter»s. w 

■■■••' ■ .. '.' -Sft 

Q, : % On the death .ot\ the original proprietor, -his 
d(>w,uwde-a gift-0f ills entire pfopert.y to her..two, grand¬ 
sons C and - B* while -their mother, that is/ the daughter. .(.B) 
was living. In this case m the gift binding and good ? 

E. :l Supposing* the widow, during the }ifetim$ of lier 
daughttr B, to.have made a. gift of the whole properly of 
her hns-band which devolved on h< r at Ms death by law of 
foberitanee, without.tfce express odiasent .01 for daughter., 
to her t wo-grandsons, tM gift is illegal, as it is a, settled 
rule, that the wiiW has only the. right to oryoy her hus ¬ 
band's -property with moderation until her cLath. This is 
consonant to the doctrine# cited iu-.the &&ptM40v ami 
Other law tracts. ' ■ ' 


Anthr^tiw* 

Catydynna : % Let the childless wdikw, .preserving -up- 
sulSicd the bed of her lord,.andabiding.with her venera¬ 
ble protestor, enjoy with moderation the property until her 
death. After for, let the hifffS l<ike ita ?v .y* , ■: 

* Tims in the Ma/wMdratn, in the chapter entitled 
Dauadharma, ii i» said; * For wotMn, the heritage of 



THEM RELIGIOUS REFORMATION. 
n dally a sect militant, and boldly announced fiTel 


_jrine of conversion by the sword, this was a valuable 

source of revenue, and was enforced by two or three cam¬ 
paigns ever}' year. 

The doctrines which, they tuns engraved m blood 
were themselves of a noble type. They insisted first of 
all upon a practical amendment of morals. The Turks 
had infected the Holy City itself with their low sensuality. 
Not content with polygamy, they had brought women of 
the lowest character with them in their pilgrim trains, 
and were addicted to practices of an even more filthy 
nature among themselves,—practices solemnly forbidden 
by the Kuran. Wine and opium they had openly used in 
the Holy Streets, and the Turkish caravan to Mecca was 
the scene of the most abominable debauchery. It was 
against these practical and visible defilements that Abdul 
Wahab first raised his voice. But by degrees Ins views 
grew into a theological system, which has been handed 
down under the name of Wahabi-ism, 1 and which is now 
substantially the belief of the Indian sect. It is a system 
which reduces the religion of Muhammad, to a pure 
Theism, and consists of seven great doctrines. First, 
absolute reliance upon One God. Second, absolute re¬ 
nunciation of any mediatory agent between man and his 
Maker, including the rejection of the prayers of the saints, 
and even of the semi-divine mediation of Muhammad 
himself. Third, the right of private interpretation of the 
Muhammadan Scriptures, and the rejection ol all priestly 
glosses on the Holy Writ. Fourth, absolute rejection of 
all the forms, ceremonies, and outward observances with 
which the mediaeval and modern Muhammadans have 


i In Arabic, Wahabi is spelt Wahhabi, but it tas »w become an Anglo- 
Indian word. I accent the middle syllable to show that it is long. 
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CASE X. 


t 'V4 > & 

BWPIIWM W 

Q, Throe indivlduals (beiiig uterine brothers) live to¬ 
gether, enjoying their patrimonial property as an undivided 
family. The elder'brother dies, leaving a wile and daugh¬ 
ter.. him surviving. The second brother dies, leaving a sou. 
The younger brother dies also,, leaving a wile and son.. On 
the death of the elder brother, bis widow continued to live 
with her husband's second and younger brothers., exclusively 
enjoying her portion of the property. She subsequently 
died, leaving her daughter, and that daughter’s son. Af¬ 
terwards the daughter died* leaving her Son. In this- 
case, does the estate of the elder brother devolve on Ms 
daughter’s son, or,on his nephews—in other words, the sous 
of his second and younger brothers ? H 

t A. Under these circumstance*, the estate of the eldest 
brother will bo inherited by his daughter’s son, and not by 
his second and younger brother's sons This opinion is 
conformable to law*. 

Zillak Tippercpt, \ . 

Jim# 21th, 1815. i 


* Xhifi exposition of the Saw is correct, as far as rega rds the doctrine 
0 f tfoe Bengffl eehool. It would hate been different, had the question 
occurred elsewhere i see case 7, ■ see hjso tho case of J it^motiun .Moo** 
herjea and another, verf/us Puncbanuiid and another, Sudder i>ewanpy 
Adawlut iteports, Vol. iv. p, 67, in wjficb the estate of a Hindu was 
awarded to the sons of'his daughters, in pi efereuco to the grandson;! 
hy lineal descent in the.male line of his f>*il brother. 





FALL OF THEIR EMPIRE, 1813 

fw coustera ation of the Muhammadan world can on 
spared to the thrill which passed through Christen- 
dom, when it was told that Bourbon’s banditti had 
bivouacked in the Vatican, and that the Vicar of Christ 
was a prisoner in Sant’ Angelo. The highest temple of 
the Musalman faith was not only pillaged, but grossly 
polluted by armed schismatics ; the Prophet’s own tomb 
was mutilated; and the path of pilgrimage, the Musal- 
man’s avenue to salvation, was closed. From the marble 
pile of Saint Sophia in Constantinople, to the plastered 
wayside mosque on the frontier of China, every Muham¬ 
madan house of prayer was filled with lamentation and 
weeping. A few of the Shiahs declared it was the Twelfth 
Imam made manifest; but to the orthodox believei it 
seemed clear that A1 Dajjal, the lying Prophet foretold by 
Muhammad, had now descended on the earth, and that 
the end was come. 

Spite of fasting and supplication, from 1803 to 1809 
no great pilgrim caravan crossed the desert. 1 lie \\ ahabis 
overran Syria, sustained a War with the British in the 
Persian Gulf, and threatened Constantinople itself. It 
was Mehemet Ali, Pasha of Egypt, who at last succeeded 
in crushing the Reformation. In 1812, Thomas Keith, a 
Scotchman, under the Pasha’s son, took Medina by storm. 
Mecca fell in 1813 ; and five years later, this vast power, 
which had so miraculously sprung up, as miraculously 
vanished, like a shifting sand-mountain of the desert. 

The WaMbis, now a scattered and a homeless sect, 
profess doctrines hateful to the well-to-do classes of 
Muhammadans. In formal divinity they are the Unita- 
i rians of Islam. They reluse divine attributes to Mubam- 
I mad, forbid prayers in his name, and denounce supplica- 





'tions to departed saints. It is their earnest, practical 


VaudV bro- ycrauger son) still living, lu this .case, according to law, 
laTtheTlttS does the estate devolve on the daughter^ son of the eldest 
is emitted to sor , or on the widow of the younger one? 

imuatmance ■ ' 

H. In default of heirs down to daughters having, and 
daughters likely to have mal k issue, the daughter’s son is 
entitled to the succession. The widow-whose husband died 
during the lifetime of his father, has no right, to take the 
inheritance on the death of her husband’s half brother’s 
•widow, but her maintenaDoc rests with the grandson of the 
eldest son. 

Zillak Burdwan , ) 

Autpisi A§tU } 1823. i 

CAHE xni. 

Q, A person of the Kayustha or Cail class, was sur¬ 
vived by his thrfitf- sons. A', B. and C, who took possession 
of their fathers estate, consisting.of thirty-scyen beegaks 
and ten b tew as of land; subsequently the eldest son (A) 
died, leaving a son who was in the enjoyment of his father’s 
sh&re-; and then the second son (B) died, leaving u son. The 
third son (C) is still living. The son of the eldest son died, 
leaving a daughter, and kr two sons. These two grand¬ 
sons claim one-third of the. estate, being their maternal 
grandfather's legal share, but their mother is still, living- 
Where the Under these circumstances, supposing the eldest brother’s 
r-u?" ^ ^' ave ^oyod the property without having come to 

daughter^ son arty division of it with his two uncles, on the death of such 
utU* oldest brother s son, will his property devolve on his undo 

,;he 0, on his other uncle’s (S’s).son, Ur on.his owudaughter*or 
on his daughters sons whose mother still survives? .Sup¬ 
posing the property to have been divided, and that they lived 
apart, ir this case, should that portion which the eldest bro¬ 
ther’s son possessed, dov dve oj his daughter or daughter’s 
sons, or on my ,. and ••what other person? md -generally/ 
whether the eldest brother’s son lived together Or ap&rt 


tate, to ! 
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cie*» non. 



THE INDIAN WAHABIS . 



w persecution was, that he returned to India |i_ 
,„.{£ * a religious visionary and reformer of idolatrous 
abuses, but a fanatical disciple of Abdul W ahdb. V. hat- 
ever was dreamy in his nature now gave place to a fiery 
ecstasy, in which he beheld himself planting the Crescent 
throughout every district of India, and the Cross buried 
beneath the carcases of the English Infidels. Whatever 
was indistinct in his teaching, henceforth assumed the 
precision of that fierce, formulated theology, by which 
Abdul Wahab bad founded a great Kingdom in Arabia, 
and which Sayyid Ahmad hoped would enable him to 
rear a still greater and more lasting Empire in India. , 
The internal change that took place in the Prophets 
heart is known only to himself and to God, hut it is cer¬ 
tain that his whole outward conduct altered. He no 
longer looked upon making converts as his work m life, 
hut only as a preliminary process to his entering on that 
work. At Bombay, where he first landed, not even the 
multitudes who flocked to his preaching, and begged for 
the initiatory rite, could delay him. Wherever he went, 


hia 


al8 success was even greater than before his visi o 
Mecca; but he seemed to view preaching in the settled 
Districts with, a certain disdainful impatience, and to 
keep his eye constantly fixed upon the distant warlike 
populations of the Frontier. His subsequent career has 
been sufficiently described in the foregoing chapter It 
remains briefly to explain the doctrinal system which Ins 
followers have evolved from his teaching; a system by 
which they effected one. of the greatest religious revivals 
known to Indian history, and which has kept alive che 
spirit of revolt against the .British Rule during fifty years. 

The first difficulty that confronted the Indian VV a- 
luVbis was the disappearance of their leader. His death 


I 

i ... . 

Inheritance. 

“ -By that iaal$ child, whom a daughter, 'whether fbrttially 
appointed or not shall produce front a. husband ol an 
couaj class, the maternal grandfather becomes the grand- 
sire of ft mm. let that son give the funeral oblation, and 
possess'* the iojbeiritatiee. ,w ' 

On failure of these heirs, the mother* takes tiie inheri¬ 
tance ; in default of her , the father is successor ; the uteri ne 


^ '* Awarding to the doctrine 'of JimtUavahwm ami others, whoso 

works jure ciuraut m Bei/pai 1 , the mother's Tight of siiccessba is ad-* 
'united after- -the 'father. Jhn&t&viihcMa- ■$%}% that w in the term 
pitmm” both.parents, (cuaiwued iia tlie text of Ydjhijamteya, vide 
Dtiyubhtiya, page lGy,) ( ' r the 'priority of the fathfer ia indicated: 
for the father h firtif 'suggested bythe radical tern 
■ wards the mother is inferred from. the -tai ‘dumber, riy‘ABkmhi£, • 
that one term (of two which composed the phrase) ia retained. ,J But 
the.. follower* of the schools-of Benares and Mitbik give the. toother 
the preference over th, father, m will more 'rieaHp appear from tho 
subjoined extract containing, t he doctrine im this subject of the Ji’f- 
tiU^hani) -with • Mr. CefebmW* xemrk& ^Thefefo/e, since the 
mother ia the nearest of the two pu-eocs, it is most .(it that she should 
take the estate, JBut, on failure Of her, the father is auctes^or to the 
property” “ The commentator, finhmbJwita, ie of opinion, that 
the father should inherit, first, and afterwards the motto; upbu the 
analogy of.more distant kmdred.fvrh.cn*. the* paternal li-^has Inva¬ 
riably the preference before the maternai kmtfrWl; an# upon the 
authority of . several passages of h\w, of cpm 7 

nu ntories on. the MUdwhwd; and on the lnstitytco of Wtai, h'afl 
before maintained the same opinion. But the older cOfixnmtator of 
the MUdwhard ,. PishwetfacartjWMtte., has lo this instance followed the 
text of his author in his own treatise entitled Mafanapunjidd, and 
has supported V{jnyuncs war '/s argument, ;‘bpih there and inhjs ppm- 
ivjentarv jaawod Smwthini. Much diversity of ’ opinion tf<W indeed 
prevail m this -qv. tvstiou. Ancara maintains, thin the' father ami mo¬ 
ther--Inlu .lit together : and the great majority of writers of eminence 
(as .Apamrea mid ■JTamulucul’a, and the authors of the Stftritichmdri - 
cd, MaJanaratiui, Vyavah&raMtt\ftu?hd s &c. J : ghmThe father the pro- 
faience before the mothe *v Jimfilamiuina and IfajHunmuiam Save 
adopted this doctrine, But Vctviiafy)aHkttera, on the contrary, cow- 
curs with Mitawfawa in placing the mother before the father ; 
b(iin*r guided tty m erroneous reading of the text of Vishm, m is 






PROPHECIES OF THE REBEL LEADER. 



H-s, hateful as their doctrines were to the Reformg 
„ v _ made use of. The Shiahs, indeed, had been much 
more exact than the Sunis, and fixed his advent in 1260 
A.n., or A.i). 1844. Had not Muhammad himself said, 

‘ When you see the black flags coming from Khorassan, 
go forth, for with them is a Caliph, the Envoy of God ? 
The subversion of India beneath the Christian power, and 
a hundred other signs of the times, plainly announced 
the time of tribulation which was to herald his advent. 
Prophecies were forged to give still gi'cater certainty, ot 
which the following verses, taken from a long poem 
which is still sung in Northern India, may servo as an 
example :— 

‘ I see the power of God—I sett distress in this world , 

On all sides I sec great Armies fighting and plundering ; 

I see low-born people learned in unprofitable learning, wearing the garb of 
the priesthood. 

I see the de.cline of virtue, the increase of pride ; 

I see disputes and wars between the Turks and Persians. 

I sec beautiful countries deserted by the pious, and become the abode of the 
wicked. 

Though I see all this, I do not despair, as I see One the Dispeller of borrow ; 
I gee That after 1200 years 1 have passed, wonderful events will occur ; 

I see all the Kings of the earth arrayed one against the other ; 

I see the Hindus in an evil state ; I see the Turks oppressed *, 

Then the Irnam will appear and rule over the earth 5 

I see and read A.H.M.D . 2 (Ahmad), as the letters showing forth the name of 


this ruler.’ 


Another favourite prophecy runs thus: 

The Ode of Niyamatulla . 3 
(May his grave be considered sacred) 
‘ T tell the truth that there will be a king, 

By the name of Timuv, and he will reign thirty years.' 


1 The original poau. gives 750, which was changed to salt Ahmad's death 
Calcutta Review, vol. c. page 100, from which I extract these verses. 

. . ... \ i a» ir AT Tt /Unbammofib 


•mia lumew.f vuju o. j > 

* The original poem had M.H.M.D. (Muhammad), 
s I select a few verses from the entire ode, given m the Offlual Round oi 

the Wahdbi Trial of 1865. 








'Menii .* Of a son dying childless, and leaving no wi* 
dotv, th kifather and mother>»haU take the'estate; and the 
mother also being dead, the paternal grandfather and 
gi-andmdther shall take the'heritage,' on failure of bro~ 
t/ier& mid mphetw” 

To the nearest kinsman (sapmda) \he inheritance next 
belongs. ' ' 

Among the sapindas, he who is nearest is entitled to 
succession, and he who is remote is excluded by the near¬ 
est' ; such is the ’ meaning of the • Uttil' ' 

Accordingly, Vrihctspdti says; “ Where' many claim the 
inherited ;'f of a childless man, either paternal or maternal, 
of more distant kinsmen, he who is the nearest shall, take tie 

estate. w 

According to the preceding passages of Menu,. Vldimu, 
Vriha-spati, C<Uydymm» and Ydfrtyawahya, it is deter¬ 
mined, that supposing the eldest brother's .son to have sepa¬ 
rated from bis dftefc# imd not .to.have been reunited, his 
estate will go 'firet to; his-daughter, and,, in default of- her, 
his grandsons in the female line Will take the inheritance ; 
but, if the property waa held m joint t enancy, or if he, after 
separation, became reunited with bis paternal relations, 
then his property would devolve on his untjle aud ancle’s 
sort, because they nr j his xagoi/fAs and sapiudas* 

This opinion is conformable to the Mttacskard aud Vya~ 
vahc\ra Mmguc’ha. 

Bareilly Court of Appeal 

CASE J.JV. 

Q. A Brakmd died, leaving two sous, a daughter, and 
a daughter’s son. Subsequently his eldest son died without 



A PSALM OF THE HOLY WAR. 
of which all men, even' idolaters and infidels 


animals and vegetables, partake; special, of which only 
certain classes are partakers, and partake in different 
degrees. In connection with the general advantages it 
may be said that the blessings of Heaven,—viz. copious 
showers at seasonable times, abundant supplies of vege¬ 
table produce, good times so that people are void of 
care and free from calamities, whilst their property in¬ 
creases in value, and an increase in the number of learned 
men, the justness of judges, the conscientiousness of 
suitors, and the liberality of the rich, that these blessings, 
increased an hundred-fold, are granted when the dignity 
of the Muhammadan religion is upheld, and Muhammadan 
kings possessing powerful armies become exalted, and 
promulgate and enforce the Muhammadan law in all 
countries. But look at this country (India), as compared 
with Turkey or Turkistan, as far as the blessings of 
Heaven are concerned. Nay, compare the present state 
of Hindustan in this year 1233 Hijra (a.ix 1818), when 
the greater portion of it has become the Country of the 
Enemy (clctr-ul-harb ), with the state of India some two ox 
three centuries hack, and contrast the blessings oi Heaven 
now vouchsafed and the number of learned men with 
those of that period. * 

Their most popular song breathes the same spirit. The 
rebels in the Camp on our Frontier were drilled morning 
and evening to the sound of its solemn strains, and the 
companies of recruits who passed northwards from the 
heart of our territory chaunted its stanzas along the 
British high roads. 


s beyond all praise ; I laud bis Prophet, aud write 


1 Fir3t X glorify God, who i 
a song on Holy War: 

Holy War is a War carried on for religion, without any lust of Power. Tn 
the Sacred Scriptures its glories are related: I mention a few. 



Aeliildleftswi- 
-dowed daugh¬ 
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Inheritance. 

widows died, and on their death the first wife’s daughter 
who is a childless widow, and the second wife’s daughter 
who is mother of tvro sons, jointly possessed the estate, 
and equally shaved the produce of it. The daughter who 
is a childless widow, disposed of a moiety of the estate 
by a deed of gift in favour of her own spiritual teacher 
(gooroo), for the benefit of her deceased father. In this 
case, has the deed of gift validity or otherwise? 

H. Under the circumstances stated, the childless wi¬ 
dowed daughter has no right to any part of the paternal 
estate, <?ven though she eqjoyed the moiety of its produce;, 
consequently, the gift, which was made without the sanction 
other half-sister'and her sons, is illegal. This is conform- 
able to the jMyabkaga and other Iegid\ authorities. 

Authorities. 

w Therefore the doctrine .should be respected, which 
Dicshita maintains; namely, that a daughter, who is mo¬ 
ther of male issue, or who is likely to become so, is com¬ 
petent to inherit; not one who is a widow', or is barren, or 
fails in bringing mate issue, as' bearing none but daughters, 
or from some other cause/ 1 The Dhjabhacja . 

* The doctrine maintained by Dicshita, and respected 
by the author of the Dayabhaga? namely, that in default 
of daughters having, and daughters likely to have male 
issue, daughters who are barren, or- w idows destitute of 
male issue, are incompetent to take the inheritance, because 
they cannot benefit the deceased owner by offering (through 
Vhe medium of sons) the funeral oblation at, solemn obse¬ 
quies, should bo understood.” The Daywramaswtgraha. 

Calcutta Court of Appeal 





LITERATURE OF THE HOLY WAR. 


/Soine^f them are of so flagrant a character as to require - 
to15e secretly passed from hand to hand in manuscript. 
Others are widely circulated. The poison, however, is 
not confined to their readers alone, but is carried into 
every District of Bengal by a swarm of preachers, every 
one of whom is carefully nurtured in treason before he 
goes forth on his proselytising work. 

Many of these works are openly sold in the towns 
of British India, the most violent and seditious finding 
the greatest favour with the multitude. But an inflam¬ 
matory literature is only one part of a permanent four- 

structions as to those by whom and with whom the fight is to be 
made.’ This work, however, only insists upon a Holy War when 
the Infidel oppresses the True Believer. 

4. A Prophetic Poem by 'Maulavi Niyamatulla, foretelling the downfall 

of the British Power, and the coming of a King from the West who 
shall deliver the Indian Muhammadans from the English. 

5. Tawarikk Kaisar Rum, or Misbah-ul-Sari, being -i history of Abdul 

WaMb, the Founder of the sect; his persecutions and wars against 
the Turkish apostates, ms. 

6. Asar Mahshar, or Signs of the Last Day, by Maulavi Muhammad AH, 

printed in 1265 A.H., or 1849 A.D. This book of poetry has been 
widely circulated. It foretells a war in the Khyber hills on the 
Pan jab Frontier, where the English will first vanquish the Faithful, 
whereupon the Muhammadans will make search for their true Imam. 
Then there will be a battle lasting four days, ending in the com¬ 
plete overthrow of the English, ‘ even the very smell of Govern¬ 
ment being driven out of their heads and brains. 1 Thereafter the 
Imam Mahdi will appear; and the Muhammadans being now the 
rulers of India, will flock to meet him at Mecca. These events will 
be heralded in by an eclipse both of the sun and moon in the month 
of Ramzan. 

7. The Takwiatul Imam, or Strengthoner of the Faith, written by 

Maulavi Muhammad Isma’il of Dehli. 

8. Tazkir-ul-Akhawi, or Brotherly Conversation, by tlio samo author. 

9. Nasihafc-nl-Musalman, or Advice to Muhammadans, by Maulavi Karam 

A ll of Cawnpur. 

10. The Hidayat-ul-Muminin, or Guide to the Faithful, written by Awlat 

Husain. 

11. Tanwir-ul-Ai»ain, or Light of the Eyes, an Arabic work. 

12. Abdul Jaid, an Arabic work. 

18. Tambi-ut-Ghaflin, or Rebuke of the Negligent, in Urdu. 

14. Ohihil Hadish, or the forty verses of Muhammad regarding Holy War. 


hiheritani'*:. 
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CASE II 

Q y }. A person, hand three sons by his two wives. On the 
dentil v of ill© #e.c-o«d son, who. was- unmarried, the father 
divided his real and personal' property • betweemlus surviv¬ 
ing. sons in equal portions.' The two brothers separated 
from each other during the father’s lifetime, and enjoyed 
theirrespective shares of the property. Shortly after, the 
eldest; son died, leaving a widow and two sons, one of 
whom did wot long survive. At the death of the original 
proprietor, bu left his second son, and bis eldest son’s wi¬ 
dow and soft, him surviving',.,The widow of the eldest son. 




together with.fyer soiv• took possession of Ids share; and 
las fly her son \ (that is, I he grandson of die 'original. Tito- 
prietdrO died, and after his death mbo; the widow con- 
tin lied" in possession for some u tne of the share which had 
belonged to her husband; but now t he younger son of the 
or iginal proprietor is desirous of ousting the widow' of the 
eldest son, and they are contesting about/, the property' 
Sopposing tho fact of the adjustment of the sh^ias, and 
the partition of' the -property to have been made as specifi¬ 
ed, in this .case, how will the estate of the original propri¬ 
etor be distributed among the parties, that k { the younger 
son of the proprietor, and his oldest sou’s widow ? 


Arid<Urti«4 . -&•' t |f it he pro ved that the-original proprietor ’made 

TeSSy inii " -the partition of Ids- estate »» specified, then his younger 
son and his grandson’s mother, (the widow of -his oldest 
son,) are respectively entitled to the portions which he as¬ 
signed to bis sons. 




Q. 2. Supposing the original proprietor to have had three 
sons bv two wives, the second son to have died unmarried be¬ 
fore his father, the eldest son to have died also before his fa- 
fhereaving a widow and two sons, (one of whom subsequent¬ 
ly died,) and then the original proprietor, without having 



THE PATNA PROPAGANDA. 


s time went on, they found it necessary con 
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\jIU1V ncuu -^ # » 

strengthen the seditious element m their 


stantiy to sutu^im.u j , . , 

preaching. They converted the Patna Propaganda into 
a Caravanserai for rebels and traitors. They surrounded 
it with a labyrinth of walls and outhouses, with one 
enclosure leading into another by side-doors, and little 
secret courts in out-of-the-way corners. The early 
Caliphs had threatened to resist the Magistrates war¬ 
rant by force of arms, but their successors found a less 
dangerous defence in a network of passages, chambers, 
and outlets. When the Government at length took pro¬ 
ceedings against this nest of conspirators, it found it 
necessary to procure a plan of the buildings, jus as i i 
were dealing with a fortified town. The district mis¬ 
sionaries sent up fanatical crowds to the Propaganda 
Of these, the greater part, after having their zeal u • 
further stimulated by the lectures of the Patna Leaders, 
were sent off by detachments to the Camp to the Fron¬ 
tier. The more promising youths were singled out loi a 
longer course of instruction; and after being thorough y 
trained in. the doctrine of sedition, were returned as co - 
porteura or missionaries to their own Province. 

I have been anxious to do full justice to whatever 
is good in the history of the Patna Caliphs Starting 
with an admirable system of morality, they by degrees 
abandoned the spiritual element in their teaching, and 
strengthened their declining cause by appealing o , 
worst passions of the human heart. I shall afterward, 
■nve a sample of the sermons of the Missionaries whom 
they have trained. Here is a specimen of the teaching 
by which that training is effected. The Patna Propa¬ 
ganda ceaselessly insists that the Indian Muhammadan 
who would save himself from hell, has the single alter- 
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A step-mo¬ 
ther frits no 
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H. If after the death of Hutuninak: > hr fit widow of Kish* 
‘right.ofRuc&tf- her. adopted son 'Nunjdklahore, ’adopted under 

sum according j ue authority jrom ^er husband, died without issue, Nuiul- 
Beu^, & andthe kishore’s two iiiroas go to the adopted sou of Kishengopaf, 
JteSnwm^ tuliWotherpf Kisben'kishorc. (that'is, to the cousin-german 
rather go to hi* |^y adoption ;) not 'to the second 'widow of Kisheukishore, 

* ^^{step-mother by adoption) ; nor to'the heirs of O-ti^ganaram 
and Lukhiiiarain., (half brothers of the ft dotting fathef,) It 
however, the adoption of Ramhi.sljort; byjftarainee Dibia 
(the appellant) be « good adoption, then Ramkisliore is heir 
to tjie two" anrfas of Nundkisiiore. In. the Shatters, there 
is no" express prohibition, or "sanction, of two adoptions : 
if it be tlie usage in Bengal to make two adoptions, the 
adoption of Romkishore is no doubt valid: and lie succeeds 
to the two annas, as before stated. Tho reason why - the 
otep-mother of Nuudkishore, that is, jtfarainee. the appel¬ 
lant/ cannot succeed to liS share, is, that in the Ddj/a- 
Wi'agu, and other authorities cmiveiit in Bengal, wherever 
the word twita, or mother, occurs, it U explained to intend 
jananeej or actual mother. These hooks do not authorise 





THE WAIIABI MISSIONARY. 

___ _ ic piety; many of them retain their zeal 

religion to the end, with singularly little tincture of 
poisonous doctrines in which the Patna preachers have 
trained them. The civilised man, cribbed within cities, 
and only permitted to move about this world clogged 
with luggage, and in the ceaseless society of fellow-tra¬ 
vellers, can with difficulty realise the unencumbered life 
and isolated wanderings of the Wah&bi Missionary. VVe 
all feel that the soul gathers sanctity in solitude, and 
perhaps the pilgrim on his lonely foot journey through 
forest and over mountain thinks purer and fresher 
thoughts than the work-a-day in-door world. Certain 
it is that the Wah&bi Missionary furnishes, so far as 
my experience goes, the most spiritual and least selfish 
type of the sect. Englishmen love to believe that their 
ancestors, when at their best, lived more in the open in 
Merry England than we do now ; and childhood leaves 
no more refreshing memories to thorlife-wearied man than 
reminiscences of the out-door scenery through whicbp^ 
the great Christian allegory, the pilgrim passes from the 
town of Destruction to the Celestial City. 

This Forest of Arden spirit reached its highest de¬ 
velopment in ancient India, where the friendliness of 
nature rendered unnecessary those contrivances which 
in colder climates elevate man’s shelter into his home. 
The Sanskrit scheme of life required that each house¬ 
holder sprung from the chosen race should, after beget¬ 
ting children into the world, leave his kindred and dwell 
apart in the forest. Every popular tale introduces us to 
some venerable eremite beside a running stream, and the 
most charming scenes of Sakuntala are those which dis¬ 
cover the maiden surrounded by tame fawns in her iciest 
glade. The Wahabi leaders have skilfully availed them- 
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grandmother, and great »g!andn«othe.r,, &e. (in such texts 
*u» the Mowing) hear their original sense of ‘'his' own natu¬ 
ral mother/ ■ father's rmturalrndth^, ’ arid $ gramifatfer’s *w- 
tufol -mother'/ ami it is by those terms that, they 'are <:le~ 
crihed .as. taking thc-r places jit the funeral repast. But the 
introduction of. step-mothers and the rest to a place at the 
•periodical, obsequies, is expressly forbidden. Thus the sage 
dedans “ Whosoever dies, whether man or woman; with¬ 
out nude issue/ for' such person:shall be performed funeral 
rites peewli or to the individual butiiOperiodical obseqiues/ 1 
The Bdyabhdga*. 

Nutaince BiW*, •*?. Harfciskore llai. 

Stitfilrs Detfianny Adarjbhtt) | 4 " 

\:i>^^-24^180L ) - Kf. -v 1 ' ' ■ J ' 

CASE TV. 

Q. K minor dies, leaving his sister, his paternal uncles, 
und' Iibi father’s mother. In'this case, according to law, 
which of. these individuals is entitled to succeed him by 
light of inheritance? 


A patent H. fits paternjal grandmother is bjkdxishHf^tm&odio the 
grM mother accession, The sister and the uncles are excluded bv her. 

exclude* a sis- . 1 ;■. 

ter and uncles. 

To thin effect is the x ext of Menu died in the Ddt/a- 
bfcdga md other authorities: “ Of a son dying childless 
(arid leaving no widow),'the mother shall take tire estate; 
and the mother also being dead, the father’* mother shall 
tike the heritage f” 

•*, |i is not by any means clear,, that in other places than Bengal a 
otepmother has the right to succeed to property. Indeed, although 
this might be interred from the opinion of the Pundits above given, 
the reverse may be at&uiued ns the fact, See note to Si X). A. Reports, 
voi i. p. 42. At a partition, who would, according to the Jaw of 
'Benares, come in fori share. 

1 This, is agreeable to the law of Bengal, according to the order 
adopted b\\$rkri&hria in the pdyaermamngrahtt, which is universal ly 
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HE WAHABI MISSIONARY AT WORK. 


t such conventicles often end, and accordingly hu 

lied olf messengers to the Headquarters 'of the District 
for help. But the preacher, while fulminating against the 
corrupt life and idolatrous practices of his Muhammadan 
hearers, refused altogether to touch xlpon the doctrine of 
Religious Rebellion. Such mere moralities were by no 
means what the people had come out into the wilderness 
to hear, and the disappointed multitude melted away. 
By the time the Hindu messengers returned, they found 
the so-called apostle of treason, absolutely deserted by his 
co-religionists, and dependent upon the Hindu villagers 
for fire and a little rice. 

Generally speaking, the Wahabi Missionary has little 
to fear from the Magistrates of the Districts through 
which he passes; and, indeed, his favourite preaching- 
ground is the open space thronged with suitors outside 
the Magistrates’ Court. The first preacher whose acquaint¬ 
ance I made was encamped in the. avenue of the Com¬ 
missioner’s Circuit-House. It was only an old man 


,§L 


talking to a group of Musahnans under a pipd tree. 


Close by, an undersized reddish pony, with a large head 
fixed on a lanky neck, was trying to switch off the flies 
from a saddle-gall by means of a very ragged tail. The 
poor beast, his fore-feet tied together with bcibui rope, 
hopped painfully from one tuft of grass to another, occa¬ 
sionally turning his head round savagely on some fly 
beyond the reach of the ragged tail, but soon relapsing 
with outstretched neck into the listlessness of an animal 
utterly worn out with travel. The old man had a fresh 
completion and a long white beard. He mumbled his 
words a little, but not enough to hide the vigorous up- 
country inflection with which he delivered his sentences. 
He himself seemed very much in earnest, but his eight or 
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iff I. A person had two wives ■; by Ms first wife fie bad 
two sons., and by the second one son. Alter the father’s 
death, all the brothers lived together as nn undivided faoii. 
lyi and jointly possessed -the paternal estate. One Of the 
sons by the first wife died, leaving a widow, who is sine# 
dead. ■ .Subsequently to her death, the other son by the 
firitt wife, and lastly the son by the second wile died, eafch 
leaving- a -widow. In this case, 'it.isprmmpd -the property 
Will be made into three, shares, of which two Will go to the 
widow of the soh by the first wife,-and-the remaining one 
to the widow of the son by the second wife. Is this the 
proper distribution according to law ? 


Rail*-brothers * .?» • 1 

share equally 
withwhoU bro- 
triers, if undi¬ 
vided. 


If the original proprietor had three sons by two 
different wives, as mentioned in the question, and the son 
whose widow is dead, died while they were living together 
as an undivided and joint family ; in this case, the uterine 
and half brothers should have succeeded in equal shares to 
the property left by their deceased brother. On their death, 
their widow's are entitled to the succession. 

Q. 2. Should it be proved, that, the three brothers divid¬ 
ed the estate among themselves, ami died one after another, 
as mentioned in the preceding question, in this case is there 
any particular rule for the widows’ succession ? 



\ %\ HIS MORE DANGEROUS ASPECT. 

/;/ 

aware of it. The crowd, when dispersed, lefl 
tie of two Musalraans in very soiled clothes, who 



appeared to be fellow-travellers of the preacher, and who 
■watched his every motion with reverence. He talked to 


them in low earnest tones for some time, and then com¬ 


posed himself to sleep, while his dirty disciples fanned 
him by turns. The jaded pony, too, gave up any further 
search after the parched tufts of grass, and, forgetful of his 
daily wrongs, went to sleep standing under an adjacent 
tree. In the cool of the evening the party departed as It 
came, unnoticed ; the old man on the little pony, and the 
two soiled followers trudging along on either side of him. 

It must be remembered that the Indian Wahabis are 
only a small fragment of a great sect. The unsuccessful 
preacher is the representative of many thousand earnest 
men at this moment wandering over Asia, sometimes 
acknowledged, sometimes ignored, at the mosques; speak¬ 
ing various tongues, but all devoted to the one great work 
of purifying the creed of Muhammad, as Hildebrand’s 
monks purged the Church of Home. 

It is one of the misfortunes attendant on the British 
Rule in India, that this Reformation should he insepar¬ 
ably linked with hatred against the Infidel Conquerors. 
But everywhere, any attempt by the Muhammadans to 
return to the first principles of their Faith involves a 
revolt against the ruling power; for even the most ortho¬ 
dox Musalman State has had to mould those principles 
to the necessities of Civil Government. Mecca itself, the 
stronghold of Islam, is the place throughout all the world 
where the sect is most feared and detested. In the last 
few pages I have sketched the Wah&bi emissary under his 
milder aspects; but many of them are simply men who 
live by pandering to the fanatical sedition of the lowest 
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wns by the younger wife died, leaving no male issue, and 
their mother enjoyed her Rons' shares of the property, end 
died Now (here'are the original proprietor’s grandson by 
his senior wife, urtd a daughter by his junior wife, living. 
In this case, which of the survivors is entitled to succeed 
to the proportions 1 which belonged to the original proprie¬ 
tor’s four deceased sous by his jonior wiib, and which de¬ 
volved on their mother by right of inheritance ? 

I?, 1, Supposing the Brahmin to have divided his 
real and personal estate among his 'cjtild/en, viz. a son 
by his older wife, and four sons by the younger one, and 
Gvo daughters, and the sons to have enjoyed their re¬ 
spective .shares, and the four sous by ftk* yemriger wife 
to liavo died, leaving no heirs down to daughters’sons, 
their mother was entitled to their assets. If at the mo- 
tfearis . deaths their, uterine sister and half brother’s son 
were Jiving, then their half brother’s- son js entitled, to the 
succession provided there bo bo heir down to the whole 
brother s son existing, and the sister is excluded from 
pactiripafioia. 

Q. 2. Supposing the daughter of the younger wife to 
have borne a son, in this case, is the daughter’s sou entitled 
to.inherit ir.pni his uncles l 

Jl. 2, Where a mt&'u son and a son of the half brother 
are living, the former has no right of inheritance. 

ZitUih 2±-PfrrrjiM?ia/n , \ 

December 20 t!i } 1810. 3 

CASE IV. 

.Q. A widow instituted an action cl aiming her husband’s 
share .of -the ancestral estate, consisting of lands and other 
property,, against Ids nephews, who however came to an 
amicable adjustment with her,..having assigned some c im* 



A WAHABI SERMON, 

in a country ruled ov< 


bammadans should die 
tre Infidel 4 

4 Make your escape now. Go to a country which is 
governed by Musalmans, and live there in the land of the 
Faithful. If you reach it alive, then all the sins of your 
life will be forgiven. Do not trouble yourself about the 
means of livelihood. God, who provides for all, will give 
you food wherever you may be. 

‘ In the Holy Traditions it is written how an Israelite 
who had murdered ninety-nine men went to a man of 
God, confessed his crimes, and asked how he could obtain 
forgiveness. The man of God answered; “ If any person 
unjustly kills even one man, he will certainly be damned. 
Your sins will not be forgiven; you will certainly go to 
hell” Hearing this, the Israelite said: “ I must go to 
hell, that is certain. I shall therefore kill you in order to 
make up a hundred murders.” He then killed the holy 
man, and, going to another holy man, confessed that he 
has committed one hundred murders, and asked how he 
could obtain forgiveness. This man of God answered : 
u By sincere repentance and the* performance of Flight 
from the land of the Infidel.” As soon as he heard this 
he repented of his sins, and leaving his country, set out 
for a foreign land. On the way death approached, and 
both the Angels-—viz. the Angel of Mercy and the Angel 
of Punishment—appeared to separate his soul from his 
body. The Angel of Mercy said that he would separate 
the man’s soul from his body because he had repented of 
his sins and performed Flight. The Angel of Punishment 
admitted that if the man had succeeded in reaching 
another kingdom, the office would have belonged to the 
Angel of Mercy; but that he claimed the right of per- 
forming the operation, and of subjecting the man to tor- 
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of ilte' (hr&e sons of Iris second brother, and adapted him as 
feis son. after - the mode prescribed by law. Of the remain¬ 
ing two sons of bis. second brother, one died, leaving a son., 
aid the other i» alive. The third brother left a widow only 
as bis-heir, and the yoimjgest brother h&d • four sons. The 
heirs of txli the brothers enjoyed their respective shares-of the 
property; and the widow of the third brother dying, there 
are her husband’s eldest brother’s adopted son, bis second 
brot her’s son, and son's son, and his yonngesf brother's four 
sons surviving. Under such circumstances, in what, pro¬ 
portions will'these persons Respectively' be entitled to inhe¬ 
rit the estate left by the widow of the third brother ? 

The cldiM* R, If the Wpdw; having succeeded to her husband, 

' wWft^vTSCCboing the third, brother,) died leaving his brother’s five 
dmv, whbshhad go}ls ari a( | 0 nferl son. mid a grandson in the male line, 
at her has- according to the law di Menit, (who holds the hrst •r.anfc 
i/Si^rhm- among legislators,) and other authorities, in- the emtmera- 
ixAmr* bxu- ^on 0 f twelve descriptions of sons, the adopted son is 

tli«r s son awl 1 , . 

grand soil, ranked among "the'first six, who are heirs to collaterals j and 
ihor s^dpiit* agreeably to the law which is current in this district,- an 
thiTbrothJv adopted son is entitled tb a third share: consequently J&e 
f«vr sons- the - property left by the widow off he third brother will be 
inode intoei«- made into eleven parts; of which her husband’s brother’s 
;tnr~ five sons will take ten, or two shares each, and the adopted 
v-rutke we 8011 the revnamirig one. This iff’ conformable tor the - law 
nr.'.a the other of Memi, the Qodvahafatwa, Ddyacncmasangraha, W- 
SnuwwV vdfl&rntivwttu, Dayatatioa, ftettacamimdnxd, Dafta- 
^andson viil cac/iamlrfbd, comSne/Dtnry on the Udyahhdya. arid other 
Se excluded, authorities. 

Authorities. 

■Menu nay si*: 4< Of the twelve sobs of men; whom Menu, 
sprung from' the self existent, has named, six arc kinsmen 
and heirs - ;'six not heirs, except to their own father, hut 
kinsmen. The sou begotten by a man himself w lawful 



r .$* TRICT-CENTRES OF SEDITION,\ 1870 . 7 

t thirty years ago, one of the Caliphs 1 came on 
a mrrs^ionary tour to Maldah District in Lower Bengal. 
The field proving good, he settled for several years in a 
village, married one of the daughters of the pla.ce, and 
established himself as a schoolmaster. The children of 
the petty proprietors flocked to the learned man, and in 
this way he insinuated himself into the landed families 
of the District. He preached rebellion with great force 
and unction, accustomed the people to a regular system 
of contributions for the Holy War, and forwarded yearly 
supplies of money and men to the Propaganda at Patna, 
for transmission to the Frontier Camp. One of his tax- 
collectors, 2 whom he had raised from the rank of an 
ordinary peasant, was a man of zeal and -talent. He re¬ 
ceived a fourth of the collections as salary, and gradually 
became a ruling elder in the village. For many years he 
carried on his business undisturbed, but about 1858 
the Magistrate’s suspicions were aroused. The religious 
tax-gatherer’s house was searched, and letters were found 
proving the seditious character of his trade, and his 
connection with the Holy War which the Frontier Camp 
had shortly before tried to stir up in the Panjab. 8 

The District-Centre was arrested, but, with our usual 
contempt for petty conspirators, was shortly afterwards 
released. His brief imprisonment sufficed, however, to 
make it dangerous for him to continue his treasonable 
levies, and he resigned his office as religious tax-gatherer 
to his son. 4 His successor proved himself worthy of 

1 Abdul Rahman, a native of Lucknow, appointed to the Caliphate by one 
of the original Caliphs, Wllayat AH. 

2 Rafik Mandal. 

» In 1852, whan the 4th Native Infantry were tampered with, and the 
Patna Magistrate reported the growth of the sect, and their determination to 
resist further inquiries in that city by force of arms. 

4 Mania vi Amir-ud-din of Maldah. 



Inheritance. 

* Of the man to whom a son has been given, adorned 
with every quality, that son shah take the heritage, though 
brought from a ilifferent family .* K With every quality,” 
“ class, science, observance ul duties.” This is the doctrine 
contained in tlie JJattacavhan dried . 

It appears from the commentary on the D&yabMgu, the 
Daycuratnctsangraha, Viv/idarnavasifn T and other law 
books, that only in default of a brother’s son, his grandson 
in. the male line is entitled to the succession. 

Calcutta Court of AppeaL 

CASE n. 

Q. t Of five uterine brothers, the eldest, after a gene¬ 
ra) partition, lived together with his second brother, and 
died childless. In this case, does the property left by the 
eldest brother devolve only on the son of his associated 
(second) brother, or on all the sous of his brothers ? 

The £071 of ft R. I, if, of the separated brothers, two lived together, 
tber through mutual affection, as >united in food and family, 

as Heir, to the^ aa d one ot $qtch associated brothers died, leaving no nearer 
tii- sons of tin- heirs, as son, and so forth, his property should devolve or/, 
.wetted bre- ^ reunited brother only, on whose death his son is alone 
entitled to the succession. The sons of the unassociated 
brothers have no title thereto. 

Author ities. 

The text of Y 6 fiyawakya f cited in the JMijabhaga 
and other works of law: ‘ A reunited (brother) shall keep 
the share of his reunited (co-heir), who is deceased; or shall 
deliver Jj to d son subsequently born.” The term re anion 
is explained by Vrihaspati : “ He who being once sepa¬ 
rated, dwells again, through affection, with lus father, bro¬ 
ther, or paten?al uncle, is termed reunited / 1 

' ^.p - **; % WpwM' v 
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cluster he appointed a chief tax-gatherer. Thisk 
'bfheerj on his part, appointed a village collector to every 
hamlet, checked their collections, arid transmitted the pro¬ 
ceeds to the District-Centre. As u rule, each village had 
one tax-gatherer; but in populous villages a larger staff 
was employed, consisting of the priest , 1 who led the prayers 
and gathered the contributions; the general manager 2 or 
Deacon, who looked after the worldly affairs of the sect; 
and an officer 3 who supplied messengers for dangerous 
letters, and for transmitting the oblations of treason. 

These oblations are of four kinds. The first is a tax of 
two and a half per cent, on all property held in possession 
during the lunar year. It bears the name of- ‘ Legal 
Aims ,’ 4 and has from the first been devoted to war 
against the Infidel. This tax, however, only bears upon 
property above a certain value, and the Patna Caliph 5 
on his return from the Frontier Camp found its pro¬ 
ceeds inadequate to support the Holy War. He accord¬ 
ingly appropriated the voluntary alms formerly given to 
indigent persons, and thus confiscated the patrimony of 
the poor to the purpose of rapine and revolt. These 
voluntary alms are bestowed as a solemn religious duty 
on the great Muhammadan festi val of the year. To the 
month of fasting and humiliation 6 succeeds an ecstasy of 
religious rejoicing.' But before entering the - mosque to 
hear the festival prayers, the devout Musaknan believes 
that he must distribute alms to the poor, or the whole 
penance of the past twenty-eight days will be refused by 
God. It was these offerings 8 which the Patna Caliph 
swept into the Traitors’ purse. He also invented a new 

1 Bm-ke-sarclar. 2 Dunyri-ke-sardar. 3 Dak-ke-sarrMr. 

■J Zakat. 5 Inavat All. ‘- 1 Ramazan. 
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daw’s property., which devolved on her in virtue ot iiferit- 
mc^l from her husband? 

B. Under the circumstances, above stated the widow's 
share (that id, one-fourth of the property as awarded by the 
arbitrator) should have devolved on her husband’? bro¬ 
ther, who survived her, and on his death it should go to 
his sons. The other survivors are excluded from the in- 
bea?itauttj&. 

Authorities, 

Vdjnyawalcyn “ The wife, the daughters, also both 
pare uts, brothers likewise and their sons ” 

This doctrine is conformable to the law as expounded iu 
the Dayabhago, &c. 

Cdlcutta Court of Appeal, 1 

Maymj 181 th 
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CASEVin. 

g. There were throe brothers. A, B.aud C, who, having 
made a partition among themselves of their landed and 
other property, continued to live apart, as a divided family. 
E had three sons, D, E, and F, of whom the eldest (D) 
died leaving an adopted son; the youngest (F) leaving no 
heir down to the wife, and the second (E) leaving a widow. 
The widow had enjoyed her husband’s share, and d ied. Now 
D’s adopted son, A’s grandson, and O's sons are living, 
anil claim the property left, by K’s widow. Under such 
circumstances, which of these.claimants has a legal right 
to the succession ? ' ,, 

li,^ n tinder the circumstances above stated, the widow’s 
ZrtxcMei husband’s uterine brothel's adopted «oo is exclusively 



Vitality of a waiiabi settlement. 


or from any police village belonging to it. Even" 
''great convulsions of nature which, destroyed the town 
helped to spread the cause. The Ganges, in one of its 
huge writhings backwards and forwards across the country, 
ate away the land on its right bank, so that not a vestige 
of the Wahabi Settlement remain's. The inhabitants 
dispersed, some' to a newly-fonned island near the left 
bank of the river, others to various inland hamlets; and 
wherever they went, each little party became a centre of 
sedition. Wherever the river throws up new land, a 
■WaMbi colony immediately takes possession, and forms 
the nucleus of a new village. 

It in ay well be supposed that so permanent and 
so widely spread a disaffection has caused grave anxiety 
to the Indian Government. During the past seven years, 
one traitor after another has been convicted and trans¬ 
ported for life. Indeed, each of the fanatic wars on our 
Frontier has produced its corresponding State Trial within 
our Territory. At this moment a large body of prisoners, 
drawn from widely distant Districts, are suffering for their 
common crimes, or awaiting their trial. It is difficult to 
speak of those who have been convicted without pre¬ 
judice to the chance of escape of those who have yet to 
be t ried ; for the evidence already on record mixes up the 
names of both. Yet these State Trials form one of the 
most curious phenomena in Indian History; and without 
using the details furnished by them, it is impossible to 
follow the ramifications of the chronic conspiracy in 
Bengal. I therefore select the one which is furthest re¬ 
moved from the pending proceedings in point of time, 
and carefully exclude anything which might tend to the 
prejudice of any of the unfortunate prisoners not yet 
adjudged guilty by the law. 


TJINfSfy. 


Inheritance. 

CASE .V. _ 

<3- A person had three sons. A, B, and C ? - who divided 
their paternal estate, and took possession ot their respec¬ 
tive shares. A, the eldest, died, leaving three sons, one of 
Whom died leaving no heir. .Che second son, B, died, 
leaving a widow and a.daughter ; and the younger son. C, 
died, leaving a daughter and her iwo sons. B’s widow, who 
succeeded him in possession of his share of the property, 
left at her death a daughter. Who also died subsequently, 
leaving a daughter. In this case, will the property left by 
B devolve on his daughter's daughter, or on his brother’s 
sons? 

Brother’s sons II ‘Under the circumstances above stated, on the death 
dafhteroia o( th ^ second sou, B, his property which he inherited from 
daughter. 0 a fa# father should have devolved on his widow, then on his 
daughter, on whoso demise her father's brothers sons 
a/e entitled to the succession. Here the daughter s daugh¬ 
ter it* excluded IVotn inheritance. This opinion is conform¬ 
able to I lie 'Dat/abhdga and oilier works ot law. 

r /,iliak i 2A-Pergmnahs,^ 

September, 1800. j 

. CASE XL ’ :" 

Q. Of two Hindu landed proprietors w ho were uterine 
brothers, one died childless, leaving a widow. The second 
brother, his son and son’s son, died before the widow ; but 
the second brother’s son’s widow, bis own daughter, and 
daughter’s two sons, are living. In this c$ae, on the death 
of the first brother’s widow, will her property devolve on 
the second brother’s son’s widow, or on his daughter or 
daughter’s sons, or on the kinsmen sprung from the same 
paternal stock in the sixth degree other husband? What 
is the law, supposing the first brother’s widow tolmve lived 
with the second brother’s son’s widow jointly in respect of 





WAHABI STATE TRIAL OF 1864. 

/and several of the deserving men enrolled in t? 
rdhted Police. Among them was a certain Panjabi/ 
who soon rose to the rank of sergeant in a District 2 near 
Amballa. In May 1863, while on his rounds one morning, 
he descried four foreigners proceeding along the Groat 
North Road. Their diminutive stature, dingy complexion, 
and puny hoards, reminded the old soldier of the Bengali 
traitors he had seen amid the dead on the battle-field in 

t 

1858. He got into conversation with them, worked him¬ 
self into their secrets, and at length elicited that they 
Were Bengali emissaries from Mulka, on their way back 
to their native province to arrange for the forwarding of 
fresh supplies of money and men. 

The tall Northerner at once arrested the four traitors. 
They appealed to him as a brother Musalinan, and offered 
him any bribe he would name, to be paid by a certain 
scrivener, JaOir Khan, in the neighbouring market town 
of Thanes war. But the old soldier was faithful to his 
salt, and . forthwith sent them before the Magistrate. 
There can be little doubt, if that officer had at once com¬ 
mitted these four Bengalis, the whole conspiracy would 
have been detected; the Fanatics would not have ven¬ 
tured to attack our Guide Corps ; and the British Empire 
would have been spared a bloody campaign. But at that 
time the Empire was in profound peace ; Thaneswar is a 
quiet inland district; High Treason is a rare crime ; false 
charges by the Indian Police for the purpose of extorting 
money are the commonest occurrences. The Magistrate, 
in refusing to commit the four peaceable wayfarers, only 
acted in the way which, in ninety-nine out of a hundred 
cases, would have been consonant with substantial justice. 

This, however, happened to be the hundredth case. 

1 Guzan Khan by name. 2 Karnnl. 
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inheritance. 

Authorities. 

* Where there are many relatives (Cnatyah), or re¬ 
mote kindred (Saculyah) 3 or cognate kindred (Tan. 
dkuvct), lie who is nearest of kin shall take the wealth of 
him who dies without male issue.” Vrihaspati, cited in 
the Ddi/at.atvM* and lidyacramasmgraha . 

Zillah Mymunsing^ ) 

March 5th, 1819. J 

CASE XII. 

Q. There were four brothers, namley, Deokeeniin- 
ckn&, Pimnieedhivr, Ramkanl, and Kale^persliad. Deo- 
keenundana died m the ojonth of Bysakh .1222 B, S. 
leaving two sons, in the year .1107 B. S. Dhurneedhur 
died childless, and his widow Sooradhunee also died in the 
month of May 1218 B. S. Rnmkant died in the year 1216 
B S. and his widow Joymunee and two sons are still 
living ; and. Ivakepershad died childless in the year 1201 
13. 8. leaving a widow, who is still living. The brothers 
were possessed of some landed property in equal portions, 
and according to the award given by arbitrators, the wi¬ 
dows ofDhnrneedhur and Kuleepefshad were in the eqjoy- 
meat of the produce of their respective husbands’ shares 
of the estate while they were living, and on their death 
their shares were divided between Deokeenundana, Ram- 
kant, and their heirs. In this case, on the death of Soo- 
radhunee the widow of Dhuriieedhur was the widow of 
lAaleepershad entitled to any portion of the produce which, 
$ooradliunee received? 

it Supposing the widows of Dhurueedimr and Kalee- 
pershad to have enjoyed the produce of their respective 
husbands' shares of the estate during their lifetime, on the * 
death of one of them, being the widow (Sooradhunee) of 
Dhumcedltur, the widow of Kaleepershad had no right 
to get any portion of the produce which belonged to Soo*. 




TRIAL OF 1864 ; THE SCRIVENER. 


unshi Jaffir of Thaneswar, whom men call Khalil 
is the great man who passed up the Bengalis and their 
carbines and rifles.’ Now Jaffir was the scrivener in the 
market town of Thaneswar, who would have at once 
paid the bribe, if the Sergeant had let the four travellers 
go. 

I can recall no more touching picture of prisca fides 
than that stern Panjabi father, riding proudly and silently 
on his daily rounds, brooding over his distrusted word, 
and, as the months passed, growing sick and more sick 
regarding the fate of the son, whose life he had imperilled^ 
to redeem his honour, and to save the foreign masters who -, 
had doubted it. Before such a revenge our cautious 
English sense of duty must stand penitent and uncovered. 
Yet it is some comfort to remember that, it the Indian 
Government has at times committed grave mistakes, it 
has not forgotten amply to redress them. 

The private history of Jaffir, scrivener in the market 
town of Thaneswar, is full of interest. Born in a very 
humble rank, he raised himself by force of character to 
Headman 1 of his township. One day he chanced to stop 
and listen to the discourse of an itinerant Wahdbi preacher. 
The religious feelings of the prosperous townsman were 
awakened. He pondered upon the corrupted ceremonial 
of the mosques, and after passing through a deep spiritual 
darkness, not unlike that which John Bunyan experienced, 
he openly professed himself a "W ahdbi, and threw his whole 
nature into the work of religious reform. 

The new convert devoted much time to self-examina¬ 
tion, and rigidly kept account with his soul. He began 
to write his religious experiences; and these, under the 


1 Lambardar, or Fiscal Representative of the township, in dealing with the 
officers of Government. 
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CASE XIV. 

Q. A Brahmin , having causedi partition of the landed 
estate and elects which he had held jointly with his 
uterine brother, lived apart, and died leaving a minor son, 
tm unmarried daughter, a widow., and the sons of his bro¬ 
ther above mentioned.: HiS son subsequently died; then 
his willow. There is a possibility that his daughter will- 
have nude issue, and she claims her father’s estate. Is 
this daughter, or are his brothers sous entitled to the suc¬ 
cession ? 

B. Under the circumstances above stated, the (laugh - 
ter is excluded; as, on the death of the proprietor, hia pro ¬ 
perty devolved on Ids son, on whom she confers no bene¬ 
fit by presenting funeral oblations to his manes. 1 ho 
brother’s sons are entitled to the succession, because they 
present the funeral oblations to two ancestors, which the 
original proprietor was bound to oiler. 

Zillah BurdwMiy ^ 

December 3d> 18X9. j 

TJmmpoorna. Dibia, versus Gungahuree Shiromimee and 
<ytherLV 


tm equal share with Ids brothers; as his right of inheritance accrued 
immediately on the death of the father; and if a title is once vested 
in a male heir, it cannot he lost again by any supervenient dis¬ 
qualification, Consequently, the subsequent disease of the fourth 
brother would hove been no bar to succession; end on his death, his 
share, that is, one-fourth of the patrimony , would have devolved on 
his third brother, who survived him. The widow of ids el dost bn ither, 
ami the sou of the second, would have had no .concern with it, as they 
are excluded by the brother in this case. In the case here cited, 
however, it will be perceived that the second, brother's son inherit*, 
not as a nephew, hut in succession to his father. It way not a ques¬ 
tion as to the inheritance of an uncle’s property. 
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.'us state would have been much better. My md 
oflivelihood has been detrimental to me in regard to the 
pleasures of worshipping and of high piety. When I had 
leisure from the Courts, even for a couple of days, rdy 
state became good. The mere contact with the Musal- 
inan employes of the Unbeliever, which was the drawback 
attending my position, acted as poison on my soul/ 

Jallir's legal reputation spread notwithstanding his 
dislike of the profession, and he was retained as family 
adviser by some of the powerful landholders in the neigh¬ 
bourhood. Tie seems to have been a singularly sincere 
man, never allowing his temporal success to interfere 
with his eternal interests, 'Every one who came near 
him owned his influence, and, like Muhammad, he began 
by converting his own household. One of these, his clerk, 
remained faithful to his master in his direst extremity, 
and stood by Ms side as a fellow*witness to the Faith in 
the dock of the Sessions Court at Amballa. 

When the mutiny of 1857 broke out, Jaffir chose 
twelve of his most trustworthy disciples, and repaired to 
the Rebel Camp. Even in the unwonted work of fighting 
his force of character made him conspicuous, and he gained 
tiie reputation of being a man fit to be trusted with trea¬ 
sonable secrets. Upon the downfall of the rebel hopes at 
Delhi, Jaffir returned to his attorney’s business at Thanes- 
war, brooding over the inscrutable decree of Providence 
which had given victory to the Unbelievers, and more 
than ever discontented with what he calls 4 this exceed¬ 
ingly dirty business of Petition-writing.’ Open force had 
failed, and it remained to be seen what could be effected 
by secret conspiracy. Jaffir soon became a member of 
the widespread Wah&bi confederacy. His secret duties 
threw a religious halo even over his detested profession; 


MINfSr^ 



Fathers* 
daughters’ «< 
nre the Jugal 
heirs, on i’ai- 
lure of bro¬ 
ther ''t; sons. 



Jbim surviving. Subsequently to. his death, bis son departed 
this life Wore his. three sisters. Of the three sisters one 
died, leaving a son who is alive;, and of the surviving, one 
is mother of two sous, who are living, and the other is a 
childless widow. Under these circumstances, how will the 
property left by the orteinal proprietor joe distributed aifttmg 
the survivors ? Is any one of thy survivor.? authorized to give 
or sell a portion of the property, such portion not exceed¬ 
ing his or her share? 

II C)n the death of the father, his entire estate should 
have devolved on his son urdy, by whom his daughters are 
excluded. If the son died, leaving no heir down to the 
brother’s son’s son, hisfather’sd^dtfhfors 1 soii| are equally 
entitled to inherit from him. The sisters have, no right 
to succeed their brother. Each of the father’s daughters’ 
sons is authorized to make a gift or sale of his own share 
of the property. The sifters under no circumstances are 
competent to make any alienation of the property. This 
opinion is conformable to (he Ddyahhdga, Ddyatatwa } 
Menu, and othef iegol authorities. 

Authorities. : . t. 

Qroitiama Let ownership of wealth be taken by birth, 

as the venerable teachers direct. w 



^C\^^renerallj speaking, they inculcated a spiritual stand¬ 
ard much higher than ordinary natures are capable of; and 
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the hearers, although deeply impressed at the moment, 
carried away only a permanent recollection of having been 
rendered exceedingly uncomfortable. The preachers of 
some of the other city mosques, moreover, while forced to 
acknowledge the learning and eloquence of the Sadikpur 
Lane preachers, denounced them as rejecters of holy sacra¬ 
ments and Unitarian schismatics. 

Yahiya Ali, Chief Priest and Caliph, ruled over the 
Propaganda with a firm but gentle hand. The recruits 
whom the itinerant missionaries sent up in flocks from 
the Districts of Lower Bengal were kindly received at the 
hospice. Those destined immediately for the Rebel Camp 
were handed over to a lay brother, who fanned their zeal 
for the conflict without troubling them very much with 
matters of doctrine. This lay brother 1 was the bursar of 
the Propaganda, and a most useful man. Not less expert 
than. Chaucer’s * gentil manciple,’ he managed the whole 
temporal affairs of the hospice, daily lectured the recruits 
on the high duty of Holy War, and even delivered occa¬ 
sional prelections on divinity to the theological students, 
when the Chief Priest, under whose care they properly 
fell, was otherwise engaged. What he did, he did with 
perfect sincerity of heart, and at the last stood undaunted 
by his master’s side in the dock at Amballa. 

The Chief Priest, Yahiya Ali, had many duties. He 
corresponded with all the itinerant preachers as Spiritual 
Director of the sect in India. He organized and person¬ 
ally worked a complicated system of drafts in a secret 
language, by which large sums were safely transmitted 
from the centre of the Empire to the Rebel Camp beyond 


1 Abdul Ghaifir. 
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Inheritance. 

CASE if. 

Q. A minor who had succeeded to some ancestral land¬ 
ed property, cl fed leaving a step-mother, an unmarried 
uterine sister, and three paternal uncles. Subsequently to 
Hs death, his sister wa.s disposed of in marriage, and had 
a son horn in lawful wedlock. In this Case, according to 
the law current in this country, on which of the persons 
above mentioned does the property left by the deceased 
minor devolve? 

Under the circumstances above stated, the sister’s 
con is exclusively entitled to succeed to his imeiebs estate, 
he being the grandson of his (the minor’s) father. The 
step-mother must be provided by him with food and rai¬ 
ment out of the estate. The paternal uncles wore not 
entitled to succeed, because these was a probability of the 
sister’s bearing a sou. 

Authorities cited in the i%yabfiMa .—* On failure of 
heirs of the father down to the great-grandson, U must be 
understood that the succession devolves on -the father’s 
daughter’s son, in like manner as it descends to the owner’s 
daughter’s on; for even the son of a daughter delivers 
him in the next world, like the son of a soil.” Ygj- 
nyawatcya likewise uses the term f gentiles* ox kinsmen 
(gotraja), for the purpose of indicat mg the right of inheri¬ 
tance of the father’s and grandfather’s son* as sprung from 
the same line, in the relative order of the funeral oblation.” 
This is according to J imilicfiu cifatiwi ct . 

subsequently to the partition a son he burn, he should have nn 
eqxuA sin re of the inheritance, for the saiceessiou of a son after 
partition is m this case provided for.. YvjnymMkya 'Mares: When 
the sons have been repainted, One afterward* born of a woman equal 
in class, shares the distribution. Uii allotment must positively l>e 
made out of the visible estate, corrected for .uKomc and expend!- 
ture.** ' ■' . > 
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svlailo another led the Fanatic Host in its rar 
"our Frontier. Seldom have more impressive words 
been uttered in a Court of Justice than those in which 
Sir Herbert Edwardes passed sentence of death upon 
this man:— 

4 It is proved,’ he said, ‘against the prisoner Yahiya 
Ali, that he has been the mainspring of the great treason 
which this trial has laid bare. He has been the religious 
preacher, spreading from his mosque at Faina, under the 
most solemn sanctions, the hateful principles of the Ores* 
centade. He has enlisted subordinate Agents to collect 
money and preach the Moslem Jihad (War against the 
Infidel). He has deluded hundreds and thousands of his 
countrymen into treason and rebellion. He has plunged 
the Government of British India, by his intrigues, into a 
Frontier War, which has cost hundreds of lives. He is a 
highly educated man, who can plead no excuse of igno¬ 
rance. *What he has done, he has done with forethought, 
resolution, and the bitterest treason. He belongs to a 
hereditarily disloyal and fanatical family. He aspires to 
the merit of a religious reformer ; but instead of appeal¬ 
ing to reason and to conscience, like his Hindu fellow- 
countrymen in Bengal, of the Brahma Samaj, he seeks 
his end in political revolution, and madly plots against 
the Government, which probably sowed the Muhamma¬ 
dans of India from extinction, and certainly brought in 
religious freedom.’ 

Jaffir the Scrivener, and Yahiya Ali the Chief Priest, 
have claimed the first place among the prisoners of 1864, 
as the two religious heads of the Conspiracy. But their 
.-.talents for, treason were of a less practical order than 
those of Muhammad Shaft, wholesale butcher in Dohli, 
and meat supplier to the British Forces in. the Panjab. 
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m the female line, that is, Fu-ruM'*, arc entitled to share 
equally the property. leCt by W*n, because they confer bene - 
fits cm his lather by offering the funeral cake, to his manes, 
Here the lather’s daughter*’ sons ^re hiring, and'succeed 
in default of ’’his own daughters son. The nearest kins- 
man who sprung from the same line, that .is. A, the. undoes 
grandson, has no right of succession. E* (the sister of B) 
has no title to inherit her brother’s estate. 


Q, % Supposing it to liaye been an invariable ride in the 
family, that the nearest kinsman of the same stock should 
inherit, though there be a daughter and daughter's sons 
.• living, an'd a member of such family (he, leaving no son ; 
according to law, will his property in such case devolve 
on the kinsman, or on the daughter stad daughter’s sons ? 

Uni^s til® H. 2. Should it be proved that the usage stated in the 
XuJdL™ question has been invariable and immemorial in the family 
iwu tbo im'4- a f the parties, in this case B’s property will devolve on his 
3IUW *' 11Mge ' *kmsuiau (A), to the exclusion of the other heirs. 

" 7 Mlah iunijUmtifials, \ 

jum. mh, im. ' f 
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CASE IV. : J 1 / ,/, 

Q. Two brothers of the whole blood having divided 
their paternal estate, consisting of lands, houses, and other 
real and personal property, lived apart, in the enjoyment 
of their respective shares. The eldest brother was suc¬ 
ceeded by his only son, who died without issue, leav ing 
a- sister'of the half blood, her oous, a son of his uterine 
sister, and a’grandson of his uncle. In this case, which 
of the survivors is entitled to inherit?.: 

TKe son oft; It. On the death of the eldest brother T son, in default 
0,}leirs ^own to th * 5 brother^ grandson, ail of his fathers 





TAX OF 1864; THE ARMY CONTRACTOR, 

7 houses of the Pan jab; he formed the centre 0 
^~'ever-w T idening circle of dependants, who were spread 
all over Upper Iiidia; and his business relations brought 
him into contact with the shepherd tribes far beyond our 
frontier. He yearly received many hundred thousand 
pounds from the British Government; in his dealings he 
was punctual, and obedient to servility; and he so hood¬ 
winked the Commissariat Officers, that he obtained a re¬ 
newal of Iris meat contracts for the troops, even after he 
had been charged with treason to the Queen. 

The widespread influence which he thus acquired as 
our servant, he applied to our destruction. • He was the 
banker of the Conspiracy, and skilfully used the con¬ 
veniences for transferring money, which Government 
granted to him as an Army Contractor, to aid and 
succour the Rebel Camp. There was nothing of the 
religious enthusiast about him. He allowed no foolish 
fanaticism to lead him into any indiscretion. He was 
guilty of no saintly self-sacrifice. He appears through¬ 
out the keen, sharp-,sighted, sordid schemer, deliberately 
entering into the most perilous transactions for a corre¬ 
spondingly high profit, and trusting to his clear intellect 
and high position to guide him safe through the dangers 
which beset his path. 

Jaffir the Scrivener, and Yahiya Ali. the Priest, 
made no pretensions to loyalty, and sought nothing at 
our hands. They were earnest, conscientious men, who 
pricked themselves with the poisoned weapons which a 
false religion had put into their hands; and now that, 
Laertes-like, they have paid the price of their treachery, 
history may dwell with emotions almost akin to pity oil 
their fate. But for Muhammad Shafi there can be no 
such feeling. He licked our hand in order to bite it. 
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case m. 

Q. A man died leaving two sons, a daughter and her 
$oi». Subsequently to his death bis eldest son died without 
male issue, leaving the above named individuals! him surviv¬ 
ing, and then the younger died, leaving a widow and a 
daughter. Lastly, the widow and the daughter of the 
younger son died, the latter leaving her husband and an 
unmarried daughter. In this case, which of the survivors 
is entitled to the landed estate Jett by the father ? 

H. On the death of the younger son, his widow was 
entitled to his entire property; and on her demise, her dadgh - 
ter derived from her a title to the inheritance. The daugh ¬ 
ter’s husband and daughter are however excluded, because 
they confer no benefit on the deceased proprietor. The 
father’s daughter’s son is entitled to the inheritance" . 

Felruary 28M, 1817. 

Jynamu M'oojs;herjya, v. Ramruttun Chatoorjya. 

CASE VII. 

Q, A person possessing some landed property dies, 
leaving a son and four daughters. Subsequently to his 
death, the son takes possession of the whole ol his pater¬ 
nal estate, and dies without male issue, leaving his sisters 
above named, two of whom died, leaving neither husband 
nor children; and of the surviving sisters, one had three 
sons, and the other a sou by adoption. Under those cir¬ 
cumstances, to what proportion of the estate will each in¬ 
dividual survivor be entitled? 

merged in the text of njurjawatcya; but it is contrary to the doc¬ 
trine prevale nt in Bengal. 

* "phe right of a father s daughter’s son is admitted by the tollow- 
ers of the Bengal school only; ti?e law ae current in Benares and 
Mitbila, does not acknowledge Kin:, to be on heir of bis uncle, anil 
ihere are not wanting authorities for the light of succession of a 
daughter's daughter; but this doctrine is nowhere respected. See 
Chapter on Inheritance, vol» i. 
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iSj TRIAL OF 18G4; MINOR TRAITORS. 

proved against Husaini of Patna, that he is ^ 
afebvant of Ilahi Baksh; that he has been employed by 
him in effecting remittances for treasonable purposes ; 
that a large sum of gold xnuhars was received ]?y him 
from Abdul Ghaffar, under order from Yahiya Ali; that 
he sewed them up in a jacket, and so brought them up- 
country from Patna to Delhi, where he delivered them, as 
he had been ordered, to the prisoner Jaffir. It is also 
proved that he carried up money orders for Ks. 6000, and 
that he thoroughly understood the treasonable nature of 
the service on which he was engaged. 

‘It is proved against Kazi Miyan .Tan, that he 
preached and recruited for the Crescentade in Bengal, and 
that he has been an active agent for the Patna conspirators 
and the fanatics in the hills, collecting and remitting funds, 
forwarding letters, etc. The most treasonable correspond¬ 
ence has been found in lvis house, from both Patna and 
Mulka, showing also that he had three or lour aliases. 

1 It is proved against Abdul Karim that he was the 
confidential agent of Muhammad Shaft (the meat supplier) 
in cashing the Patna money orders for treasonable 
purposes, and that he was in communication with Yahiya 
Ah concerning these purposes. 

‘ It is proved against the prisoner Husaini ol fhanes- 
war that he was a confidential agent and go-between of 
the prisoners Muhammad Jaffir and Muhammad Shafl in 
these treasons, and that he was seized in the act of convey¬ 
ing 290 pieces of gold 1 from Jaffir to Muhammad Shall 
for remittance to. the Queen’s enemies. 

‘It is proved against-Abdul Ghaffar, No. 2, 2 that he 



s This another mao oi the same name as the Abdul Ghaffar already 
mentioned. 

a 
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paternal line. Under these circumstances, which of the 
surviving individuals is entitled to the succession > 


ft. Under the circumstances above stated, on thed.e.afh 


A sister’s son. 

seen Ann t in the of the original proprietor, his sole heirs were his two sisters* 
wale line of the g0 ^. } T y ttfhvm liis great-graEiflfather’s descendan t, (in other 


groat-gi-ajudfa- 
ther. 


words* the fourth person in descent of the paternal line,) 
is excluded from the inheritance. It is mentioned in the 
Dih/afatwa , that he is entitled to the succession who con¬ 
fers the most benefit in presenting funeral oblations. 


The person in the fourth degree of descent is indeed a 
giver of funeral oblations to the proprietor’s great-grand¬ 
father; but: his sisters’ sons present oblations to his throe 
ancestors, including his father, (who - is principally consi¬ 
dered.) Consequently bis great-grandfather’s descendant 
cannot inherit, where there are his lather’s daughters’ sons 
surviving. 


The text of Menu cited in the .Dayabhaga : <c To three 
must libations of water be made; to three must oblations of 
food be presented; the fourth in descent is the giver of 
those %frer)TJgs ; but the fifth has no concern with them.” 


But on failure of heirs of the father down to the great- 
grandson, it uws t be understood that the succession devolves 
on the father’s daughter’s son. This is the opinion of </i- 
mutavahmuu 


Sricruhna says:—“ The father’s daughter’s sou inherits, 
though there he the grandfather’s uterine brother or the 
like living ” 


Consequently, on the death of the proprietor, his father’s 
two daughters' sons should have succeeded to the property 
which them uncle left; and on the death of one of the sis- 



Of Sister#’ Sons, <$•<?. 

ten*'-sons, his widow is entitled to her husband’s share of 
the estate..- 



To this effect is the to*t of Yrihat Menu, cited in the 
Ihb/etfthdga: « The widow of a childless man, keeping 
unsullied her husband's bed, and persevering in religious 
observances, shall present his funeral oblation, and obtain 
(his), entire share*. 1 ’ 

Zillah Mymumingh, ) 

May im, irn t 

CASE X 

Q. A person died, leaving a widows and a sister's son, 
who died before the widow, leaving a sort. I»:the sister’s 
son's son entitled, ‘on .the death of the widow,to' inherit- the 
property left by her? 

K. The sister’s son’s son, whose father died previously A sister’* 
to the widow's decease, has no title to the succession. un^eii*. W mt 

Zillak Sylhet, \ 

May Wh 18.12- j 

, CASE XI. 

Q. A, (a Hindu,) died, leaving a widow and a father, 
.Subsequently the lather died, leaving a widow (B), not the 
mother of A , a minor son (C},‘ and a .sister's son (T)), A fter¬ 
wards C died childless. Subsequently to C'a death, the 
widow (B) took possession of the property left by the father, 
and executed a will assigning over the entire property to 
her husband’s .sister’s sot* (I>), and died without putting the 
legatee into possession of the property willed away . h\ 
this case, is the will, according to the law as current in 
Mithila and Bengal, valid and binding? On the other 


* It will he perceived that this ccee and the one preceding were 
answered acwrdii;^ to the law' of Bengal. 

N 2 
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XnheriUmce* 

hand, supposing no will to have been executed, does the 
property in question go to the sister's sop of A’s father, or 
to his widow, by rigid of inheritance? 


Acror.lirigf to 
the law of in- 
henmnrje as . 
curretit in 
Bengal, the fa- 
the?> sister’s 
son is ('.Isa 
r^hteOnvli in 
the orcior of 
anccessum; but 
according t6 
the law' *i& cur¬ 
rent m Mitb'- 
la arid Benra- 
res.* Ife ’ 
entitled to the 
inberiianoe so 
long as there is 
a uolraja or 
gentile, which 
term include* 
nil those de¬ 
scended from 
the same pri-' 
snitivo stock, 
«s, fnf a.- the 
/onrtoenth ge¬ 
neration. 


R. Supposing A to have died, leaving a widow arid fa¬ 
ther, and the: father - to have died subsequently, kaving a wi¬ 
dow , B), being the step-mother of the deceased A, a miner 
son (C). and a sieter’s son,(I>), and the minor C to have.died 
chi Idle sst, mid subsequently to this, tl»«. widow of the father to 
have enjoyed the property in question, to have assigned it to 
her J*i&sband\s sister’s son (I)) by the execution of a will in his 
favour, but to ha ve died w ithout putting D into possession 
of the property therein specified,’ in this case, according 
to the law as Current in Mithila and Bengal, the will can ¬ 
not be held to be v&lid and binding. And the heirs who 
are entitled to succeed to the property may be thus enu ¬ 
merated. The widow of the first deceased, (A,) who died 
before his father, is, according to the law as current in 
Mithila and Bengal, ebinpetent to' inherit her husband's 
property, supposing it tb have been divided and separated 
from that of his co-heirs. If the property was held in joint 
tenancy, bis widow, according to the law as prevalent in 
Bengal, is entitled to succeed to that portion which was 
her husband's share; bat,'according to the law as current 
in Mithila, she would not be entitled to succeed even to 
this, for the law expounders of that school declare, that 
the widow's right of succession depends on the partition of 
the joint stock, partition being, according to them, the sole 
cause of creating individual proprietary right. Therefore 
of'A's' property, so muc h as was not his ribhucta or divid¬ 
edand asadhanma or exclusive property, according to the 
law as current in Mithila, and so much as was not his 
individual proportion, or his share of the joint property, 
according to the law as current in Bengal, will on the 
death of the first deceased son, (A,) devolve entirely on 
his father, even though his widow was living. On the death 



Of Sister *r So?i$> $c. 

iatlter, the whole property to which lie (the father) 
jmeceeded, should have devolved on his minor son (C.) At 
the death of such son, leaving no child, his property should 
have devolved on his next heir, that is, according to the 
law as current.in Mithila, in default of heirs from the widow 
down to gentiles, on his father's sister’s son, he being 
ranked among the cognates; and not before : but* according 
to the law as current in Bengal, in default of heirs from the 
widow down to the grandfather’s grandson, the father s 
sister’s sou is entitled to the succession, ho being the 
graiHilather’s daughter's son. 

This opinion is conformable • jUr the Vivadar flirt t&mant 
and cdluT authoritiofj, at? current in Mitldlw, as well as to 
thzIHii&Iia-ga and other law tracts, as prevalent in Bengal* 

Autkontiea. 

I The passage of. the Xfahabk&rata eitecUn the V&d,? 
dwhintammif T)ayabf&&gu> and other authorities: * Simple 
enjoyment is declared to be the fruit which women gather 
from the heritage of their lords: on no account should they 
waste the estate of their husbands,” 

2, “ The tenii f “ waste* means to give, sell, or make other 
alienation at pleasure.”’ The Yivddachintdnumi. 

S. o ; »: 

'3. The text of YUJinu cited in the Vivddachhdurnam 
and other law tracts:—The wealth of him who leaves fto 
male issue, goes to his wife f on failure of her, to his daugh¬ 
ter‘.failing her, to his mother; in her default,to the father, 
and so forth.” 



4. “ This rule applies to the husband's divided pro¬ 
perty.” The Vivd clachint&mani. 

5. « Therefore the doctrine of Jilendriya, who affirms 
the right of the wife to inherit the whole property of her 


(fiT 
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husband, leaving no male issue, without attention to the 
circumstance of his being separated front his co-heirs or 
reunited with them, (for no such distinction is sped lied,) 
should be respected.” The Dayahhaga, 

“On failure of gentiles, the cognates are heirs.. 
Cognates are of three kinds; related to-.the.person him¬ 
self,-to his father, or to his mother ; as is declared by the 
following text (of Ydj nyawa Icy a) : -The sons oi his own 
father’s sister, the sons of his own mother’s sister, and the 
sons of his own maternal uncle, must be considered as his own 
cognate kindred. The sons of his lather's patern al aunt, the 
sons of his father's maternal aunt, and the sons of his father ’s 
paternal uncle, must be deemed his father’s cognate kindred, 

The sons of his -mother''s paternal aunt the soils of his pri other s 
maternal aunt, and the sons of his mother’s maternal undos, 
must, be reckoned his mother’s cognate kindred.” This 
must be understood to be the order of succession here 
intended/” The Yivddachintdmani. 

7. The follow ing is a text of the Ihiyabh&ga :—The 
succession of the grand father’s and great-grandfather’s 
lineal descendants, -including the daughter’s son, must be 
understood in a similar manner, according to the .proximity 
of the funeral offering.” 

•8. In the case.of non-partition, the text; of Ranch a cited 
in the YivddacJiintibnuni applies : u To the childless 
wives of brothers and of sons, strictly observing the conduct 
proscribed, their spiritual parent must allot mere food, and 
old garments which are not tattered.” 

Rudder Dewuivny A.diiwlut,\ 

December 18//'., I82f>. i 

MussummubMureea Beetle, v. Bhowaneo Lab 



Of Sisters' Sons, <§c. 

CASE XII. 

<Q t A widow of the &shatryairihe } who was in posses¬ 
sion other Imsband'S estate, died childless; leaving, as* the 
only claimant to the property, her husband's maternal uncle's 
son. In this case, is the individual above alluded to enti¬ 
tled to inherit the property left by the widow, by reason of 
there being no other natural heir or adopted son? 


R. If the widow of the childless man m question died 
possessed of heY husband’a estate. leaving her husband’s ^ ht?ir after the 
maternal uncle’s soft; and there be no one of lier•.husband’s”^ 1 ®^ 
heirs surviving down to die mother’s sister’s son, .then, «>ra«ig to th© 

, , , Mmuhari, 

according to the series of heirs enumerated in the Mimcsnara ,m d according 
aud other authorities current in the western provinces, and if'ioinmerSy * $ 
there be none surviving down to the maternal uncle, accord- - h « Dfya- 

- . oh rga; but ac. 

ii)g lo the series of heirs as enumerated m the. iwyacra* cordis^ to$h« 
mtmngraha of Sricrishna Tarcdfancdra, Yivdddrnava- f a ngrghatn<i 
setu, and YwMablutng&rnava, which- prevail in Bengal, 
and if there he none surv iving down to the mothers sister’s .ranks imme. 
son, according to the series of heirs as enumerated by 8ri~ fhemlteriml 
crixhna Tarc&ldncdrukt hk commentary oivtho Day a* uncl * • 
bimga, then, agreeably to these three authorities, the entire 
property left by the deceased widow will-devolve on her 
husband’s maternal uncle’s son, he being 'ranked among the 
Atmabandhu, or own cognate kiudred, provided at Iter 
death she lef t no adopted son. This opinion is consonant 
to the Miidc shard and other authorities us current in the 
Western provinces, as well as to the Ddyabhdga ,;the com¬ 
mentary by Sricrlshna Tarea lantdra on the Ddyabhdga, 
the D&ytfcramasangraha, Ymid&rnavassUh tiv&da- 
hha?ifjdr/utva, and other law tracts as prevalent in Bengal. 


Authorities. 

h The text of Ydjhyawakya cited in the above autho¬ 
rities: 4; The wife and the daughters, also both parents, 
brothers likewise tuid their sons, gentiles, cognates/ Sec. 
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Inheritance. 

% On failure of gentiles, the cognates are heirs. Cog¬ 
nates arc of .-three,'kinds; related to the person himself, to 
his father, or to his mother; as is declared by the follow¬ 
ing text : “The .sons of his own father’s sister, the sons of 
his own mother’s sister., and the sons of his maternal uriele, 
must he considered as his own cognate kindred. The sons 
of his father’s paternal aunt, the sons of his fa ther's mater¬ 
nal aunt, and the sons of his father’s maternal uncle, must 
be deemed his father’s cognate kindred. The sons of bis 
mother s paternal aunt, the sons of his mother’s maternal 
aunt, and the sons of his mother’s maternal uncles,, must be 
reek oned his mother's cognate, khidred.’’ Here, by reason 
of near utiubty,the cognate kindred of the deceased him¬ 
self are his successors in the first iustanec: on failure of 
them, his father's cognate kindred; or, if there he none, 
his mothers cognate fcinured. This must be under¬ 
stood to lie the order of succession hero intended** The 
irh, ' 


4. Failing him (the maternal grandfather), the maternal 
uncle ; (in default of him),..bis son; and (on failure of him), 
his grandson, In default of the maternal uncle’s grandson, 
the maternal grandfai)m:r’N daughter’s sou succeeds. 

.5; The. succession devolves on the maternal uncle and 
the rest, who present oblutUma which On deceased was 
hound t<> oifer. fn default of these, the heritage goes to 
the son of the owner’s maternal aunt; or, failing him, it 
pusses successively to the son and grandson of the maternal 
undo; The commentary by Sricrishna Tarcdlancdra 
on the Vayabhtiya. 


3. * On failure of any lir^al descendant of the paternal 

gTeat-g7i.mdiaiher, dovvii to the daughter’s son, who might 
present oblations in winch the deceased vvouldparticipate; 
to intimate, that, in such case, the maternal nude shall 



Of Stetorat* Sons, Sec. 

inl.te.vit in Consequence of the proximity of oblations, as 
presenting; offerings fo tlx© maternal grandfather 
rest, which the deceased was bound to offer: Ydjnya 
employs the term * cognates* (hmdhoa,)* 

Svdtfer Betvmny Admvlui , > 

May 30 tk> 1826 . > 

Mnssuinmatit Mkmnoo Beebee, %\ Ookult hand. 
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CASE XIII. 

Q. An mnnarned person, passed of some irnmove- 
TVhle propcrty, which Juid descended to him lrom his father 
and grandfather, died leaving an adult sister, whose hus¬ 
band is living 0 paternal grandmother, and several pater- 
nal uncles him surviving, in this cast, which of these 
claimants Is entitled to inherit? Supposing the grandmo¬ 
ther to have died before the other individuals specified in 
tins case, which of the survivors is entitled to succeed to 
the property?. 

. ^ v '■ : . ;; v ■ 

B. If any person, being in possession of certain antes- The cW- 
tra! immoveable property, die, leaving a sister him sun lying, 3 ^^^) 
whether she be a minor or an adult and whether she have 3 patynm) 

, . , giTinaffiOtaer, 

a husband living or is a widow* such sister cannot inherit. *mt paternal 
H«- suns may legally 'inherit; feat it appears from tlie 'S^ISSkU 
question, in this case, that the flitter is destitute of male the heir* 
issue; (umsequontly the grandmother was <m tilled to the 
succession, and if she died Wore- the other individuals 
mentioned In the question, then the succession should 

* Two conflicting opinions oreaecribed to SHnHshnc Tareri!<mcdra. 

Mricrtshrm, the author of the commentary ou the Ddyobhaqa> makes 
the matarmd uncle's son succeed after the mother’s sister's .son, thus 
assigning'to him the 33d place in the order of sucoesslon; While 
SSiicrlchiia, the author of the Jfrf<yawmnamign&a, makes hiiti succeed 
immediately after the maternal micle, thus Assigning to him the 30th 
place. The hitter doctrine appears to be. the mod- approved. 
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devolve cm tie paternal uncles. This opinion is don sonant 
to thk Ddyabhdga;, its r.omniflntafy the Ddyaeramasan- 
gt'ahtil VtvMctbhmgarnava, and other authorities. 

■ Authorities. 

The BJyalMya :—On failure of heirs of the father 
down to the great grandson, it must he understood that 
the succession devolves on the father’s daughter’s sou.” 
The commentary (on the above authority), “ She (the sis¬ 
ter) is excluded from the succession, because she is no giver 
of oblations at periodical. obsequies,' being disqualified hj 
sex. II’ there: be none, the father s own brother is heir.” 

The Il&ydcramd^m^aka :-~ u On failure of the brother’s 
grandso'n, The succession goes to the father’s daughter’s 
’soif; in default of’.him (the paternal grandiatherl/thepatej;- 
rtal grandmother is heir failing her, the unefe succeeds.” 

The same opinion is held by the authors of the Vivada* 
hhangdrnava, and Vivad&rnavasetu. 

Calcutta Court of Appeal } 

January tith* 1827 , ) 

CASE XIV. 

Q. A person died, leaving his paternal grandmother, 
two paternal uncles, and an uterine sister, about twenty-* 
five years of age, whoso husband is aged about thirty-hive, 
by whom she bad two daughters, the one five and the 
other three year* old; and there is a probability of her hav¬ 
ing male issue. In this case, which of the above named 
individuals is entitled to inherit, the ..estate of the deceased ? 
if the probability of the sister’s bearing male issue is a bar 
to the succession of the other claimants, and the grandmo¬ 
ther be dead; in this case, whether should the management 
of the estate be confided, in the mean time, to the paternal 
uncles, or to the sister ? Supposing the sister to have no 



luale issue, and that the possibility of hex having any is 
extinct ; in tins case, who is entitled to tlie succession? 

M. Supposing the deceased to have been survived, by And falling 
his paternal grandmother, two paternal uncles, and an ute- 
rine sister, who is likely to have male issue, then, on the'paternal 
death of the grandmother, the nudes who confer benefit to hut Thdr°p5o- 
the deceased by offering the funeral coke " to his grandfa- 
fher and great-grandfather, are entitled to the property 
left by bin* ; and if the sister have no male issue;, they (the male isW. 
uncles), are the successors., their right of inheritance being' 
then unqualified Consequently the management should jhe 
Confided to them, and not to the sister, for she cum» of by law 
be considered as heir to her brother. Bui whenever a son. 
may be bom to her, he will be entitled to succeed to the '* 
property. This opinion is conformable to the MyaWga, 
Myaeratmtangruha, the commentary on the 
B/idgtt, and other authorities. 

Authorities. 

The ' D&yabfi&ga Thai paternal uncle is indeed a 
giver of oblations to the grandfather and great-grandfather 
of the proprietor/’ 

The Dayacramamigrahtt:-~-“ Failing the paternal 
grandmother, ■ the uncle succeeds; tor he presents two 
•oblations- to the paternal grandfather and gFea(-gr«lndfitther 

of the deceased owner.” 

The coimnentary on the Ddt/abhdga: fi The sister is 
excluded from. the succession, because she is no giver of 
oblations at periodical obsequies, being disqualified by sex” 

<Y They who arc born, and they who are yet unbegotten, 
and they who are actually in the womb, all require the 
means of support j ami the dissipation of their hereditary 
maintenance is censured/' 

Calcutta Cxmrt of -App-eal, ) 

February lilfr, 1827. f 
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CASE l 

BSIPlIliPliiiilipiPiiPPii^ .., pi,.... 

(k 0« the .tenth of a childless widow, who left appa- 
ready m heir, her property was sei zed by the ruling power, 
md a proeiumatiou was issued for the appearance of her 
heir and '..representative within:- a certain period. After 
the expiration of the period fixed, a gomin appeal oil, and 
presented a petition for the property, allowing that the 
widow was his father^ disciple; and he also proved, by 
the testimony of liis four pupils, that she was his father's 
follower: but, according to the established usage of this 
•emmfry, no g&min has ever received any property of 
l\h disciple, and it docs not appear, that in the instance 
of any diseipW, of a gomin • dying without m fye% such 
gosain received Id* property under the jurisdiction of this 
court: under these circumstances, is the gosmn, accord¬ 
ing to haw, entitled to .succeed as her heir; and can he, as 
sudi, clabn b e r property ? 


An tbcharjtja J$, In default of heirs down to the samanodtzm#, or 
teacher*?* rLite-* kinsmen allied by the common libation of water, the sue- 
htirn <$ s $® n devolves on flic spiritual teacher (cicharjya.) The 

iiigtotiwHht- g vs am is the widow’s gooroojiootra, or the eon of her 
not *gi»roo.' ..spiritual guide. A Gooroo is not termed m Ar/mjya. if 
'.thewidow.wos not of the Brahminical order, her property 
perty of a per- s ^ ou i ( j ft gchoftt to the king, who alone becomes heir. So 

no7i dec&iaed a . 

«&cUeat »Uothpjfficwt directs:—“ Tiie property-.of...a • Brakmtn shall 
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be taken by the king: this is a fixed kw. But 
wealth of the other classes, on failure of all heirs, the king minicai iotrftv. 
may take/' 

'/Allah Hoogltf v 1 

7.3 . 


April M t 1.817, 




A religious mendicant died, leaving no heir; bu : ; 
there is a person who calls himself the pupil of the same 
spiritual teacher with the deceased, and alleges that he is 
therefore entitled to the succession. k such person recog¬ 
nized as a brother by the fraternity of'mendicants ? 


JR. • There is no provision m 'the B&ydbkfrga and other ^ A fellow tlh- 
works of kw, that on the death of » religions mendicant usage al« 
bk spiritual teaches pupil has tlicv right of mc^mv ^ deLu 


his estate, and there i| m valationshipbetween them; but 
the person who becomes a follower of the spiritual teacher 
is universally termed a religious brother by the fraternity 
of devotees. If such person attend the deceased on the 
point of death, and perform bin exeqaial. rites, and if the 
spiritual teacher himself disclaim all right, of succession, 
such roUgioos brother k entitled to the inheritance. This 
doctrine is jastffied by universal usage. 


CASE ill. 


Q. A Byragee, or religious mendicant., having boose- 
crated an idol, died, leaving eonsiileruble property. Sub¬ 
sequently to his death, his brother claims his estate; and 
a person who is a stranger to him ra blood also claims the 
estate, and adduces sufficient evidence to prove that the 
mendicant had left; the. order of a housekeeper, had become 
an ascetic, and had made him {the claimant) his pupil and 
follower, on the strength of which he had performed the 
exequial rites of the deceased. In this case, which of these 
poisons is entitled to inherit the property of the defunct? 


‘fa* 

wMm 



InMrtimbte, 


'^othewrc* M. Supposing the mendicant -to. have actually left the 
or^lor .-.of .m householder, and to hove bepome an ascetic, ht 
yil or ..(cjfcwpf this' case, hbf follower and pupil is entitled to the iuhe- 
itOatmn.rt>y. ritynce>.to the entire exclusion of his brother, whose frater- 
Wpou relation can hr held to have effect so long only as the 

proprietor continued in the order of a householder. 

AuthorHieft. 

Vrihas'pfiti kC Decision must not be made solely by 
having recourse to the letter of written codes; since, if no 
decision were made according to the reason of .the law, 
there might be a foijure of justice*.” 

Autjtwi UK 1817. 




CASK IV. 

Q. Batrarn Seta Das, (a devotee,) had appropriated a 
building for religious worship, and had established in it 
an image of the deity. On his death, the plaintiff, who is 
the widow of the son of Pretram, his Puruhii or spi¬ 
ritual preceptor, preferred a claim to the temple in ques¬ 
tion; a turn’s son oft.be founder being then living. Under 
these circumstances, ■ according to the Hindu law, is the 
claim of the plaintiff in virtue of the relinquishment or appro 
priation valid, or is the heir of the founder to be consider¬ 
ed as owner of the temple ? 


The helm? of 
the founder 
have a com- 


R. The building, with the deity, was relinquished to the 
PurokiL and not given to him ; indeed, the founder having 


* Xhe above opinion is doubtless correct, though the authority 
cited in support of it appears wholly irrelevant. The fell owing pas* 
gage of the .DdyahMyu justifies the exposition of law as given in reply 
to the question- “ The goods of a hermit, of an ascetic, and of a 
professed student, let the spiritual brother, tho virtuous pupil, and 
the holy preceptor t.alte. On failure of these, the associate in holi¬ 
ness, or person belonging to the same order, shill inherit 
Muiga, page 233. 






tain to the widow of his son. The appropriation, whLn 
was an auspicious act, is common to the heirs of fc foun¬ 
der, in whom die right of enjoyment is vested. 

City of Moors/iedahad. 


Iiuldiee TUakoorain, vs Kewul Punthoc and others. 







E '§im§§>m§B 

t;- : / ;: 

g. A person had five sons. fte tlitet of whom dfod 
without male issue, leaving a wido w. Subsequently to his 
death the father died, leaving four sons him surviving. In 
this case, is the widow of his son entitled to share his W 
moveable property, to the extent of her husband's share, 
with her late husband's brothers ? 

K. Under the circumstances above stated, the widow 
xt has m title to any portion of the estate left V ’ father- 
iu-kw; but had her husband survived him, she would take 
the share, on her husband^ death, to which he had suc¬ 
ceeded. This is the law as contained in the D&yabhdga 
and. other legal anil tori ties. 

City of Dacca, \ 

July 15 th 9 1817. j 

CASE II. 

( f Q„ There were two brothers, the elder of whom laid a 
d “ iSOrij who died during his father’s lifetime, leaving a widow 
and two daughters. In this case, on the death of the elder 
id brother, is bis son Vwidow, or his brother's sons, his bro¬ 
ther being dead, entitled to inherit from him. If the former, 
as on her demise there were two sons and two daughters of 
a daughter, and a son of another daughter li ving, which of 
these survivors are entitled to the property which devolved 
On the widow by right of inheritance ? 



Of Sons* Widows, Sfr. 


<§l 


B. The elder brother having died leaving no heir clow 
to the brother, his brother’s sons are equally entitled to 
the succession,- but not his sou’s widow,, as the son'died 
before him. 


Authorities. 

Vishnu :~~ ur t%* wealth of him who leaves no male issue, 
'goes to his wife; on failure of her, it devolves on daugh¬ 
ter.*; if there be none, it belongs to the fatlmr; if he be 
dead, it appertains to the mother ; on failure of her, it goes 
to the brother;*; after them, it descends to the brothers’ 


The brothers' sons having-succeed* d to their uncle, will 
provide his ■son’s widow with she proper maintenance. . 
Zillak Hoaghly ^ 

1 / i 


Mayitid, 1821. 


. CASE ill 

Q % h A widow, having a daughter and son-in-law,* 
adopted a son, with the sanction of her late husband, and dis¬ 
posed of him in marriage. The adopted son died, leaving a 
widow; a sister, a sisters son, and, his adopting mother, 
who is since dead. In this case, will the property 
the original proprietor devolve on the adopted,yon’s widow, 
or on the daughter’s son? 


H. h Supposing the widow to have adopted the son 
witk her late husband’s permission while there wore her 
daughter ami other relations living, the son adopted was 
alone entitled to the property of his adopting mother, which 
had devolved on her at the death of tier husband. On the 
death of the adopted son, in default of heirs down to the 
' great-grandson,, his widow is competent to take tfie .pro¬ 
perty, even though his adopting father’s daughter’s son 
exists. This is the law on the point stated. 


An adopted 
soa*# widow 
takes the pro¬ 
perty of liis 
adoptin'? mo- 
f ilerv to the ex¬ 
clusion of snoli 
adopting* mo¬ 
ther^ daugh* 
ter und her 
Sorts. 
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Inheritance* 

Q. 2. If the widow, by direction of her deceased hus- 
band, adopted a boy, haying paid a certain Siam of money 
ns the consideration to his parents, and such adopted son 
died without having taken possession of Ins-adopting father’s 
property; in this case, is his' widow entitled ; to the original 
proprietor’s estate or otherwise? 

Evert I'hrmgh K. 2. if the original proprietor left directions with 

Ban rtXfnot ^hiow to adopt, a boy, and the widow, paying a consi- 

have taken pos-deration, adopted one according to the forms prescribed 
H88«non before . ’ , . , , . 

.-tun death. by law, whether the adopted son died with or without 
taking possession of his adopting father’s property, in 
this case, his. (the adopted son’s) widow is alone entitled 
to the succession, and the others have no concern with 
it* , . . - '■ , : •' ' ' 

City Chin surah, ) 

August '20th, 1 » 1 

CASK IV. : ; 

Q B, son of A, having died during the lifetime of his 
father, will his widow take any share in his property, or 
in that of 0 and I>, Shis full brothers, who died after their 
father; and if so, what proportion thereof ? 

It. If A had three sons, % C^andD, of whom B died 
wit limit jsSue, leaving a, widow; and if after this A died, 
leaving heirs, Jds two remaining sons him surviving, the 
right of B to the property icijt by A, is barred by reason 
of his having died during his father’s iY/etime. His widow 
therefore is not entitled to any share in the property of 
her deceased husband’s father. She ia entitled to redejiV^ 
maintenance,-therefore, and to take by inheritance, during 
her life, any property of which her husband had possession 
during bis life. 

--,------'---- 

v hi the .son adopted became on hi*) adoption 

heir to the property of his adopting father, undh.ii? widow therefore he 
came entitled to the property a* his heir, not as heir to his adopting 
mother. 


A sort’d wi¬ 
dow has no le¬ 
gal claim of 
inheritance. 
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Of Sfam’ .Widows, <§<?■ 



—« either C or D died, t)«fkg the life , of ' »a#»ttkcr, dh ^f ^ w 

sire would take the. share of the deceased; if they both died **«*>*. 
before, she would take (;he property of both. It the mother 
died first, and then the two brothers, the sons ol their sis¬ 
ter would have taken the property of the two brothers, and 
after their death, their mother (the sister of C a nd D) would 


have succeeded thereto, a. their heirs. If the 
C and D> and the sons' of their sisters, died during their hie** ^pi^rou^h 
time, their sister camiot inherit ; and in that case, on the death 1 ^ i : onb 


of 0 and I), the lineal descendant in the male hue of A who is 
alive and next of kin to those persons, will be entitled to 
take the said property- This Vytwiu'th/t is according to 
the Ddyabhdya, Ddyatatwa , andother authorities current 
in Bengal. Mmn cited in the Ddyahhdcja and elsewhere. 
* Brothers, on the death of their father and mother, having* 
divided the ancestral property, will cake equal shares: 
during the lifetime of their father mid mother, they have 
no power over that property.*' Devala in the Day (Maya 
and elsewhere t {< Sons, alter their fathers death, w ill divide 
the paternal property: if a foul Hess father, be alive, the 
sous have no power over ids property.” 


Ydynyawalcya in the Dayabh&ga and elsewhere: On 
Ib5 failure of sou or son*-: son, the wife and the daughter, 
also both parents, brothers likewise and their sons, gentiles 
(gotraja), cognates (lUndhoo), take the estate in succes¬ 
sion.” IMyabhdga .* On failure of sons arid their male 
issue, the sons of daughters of the father shall obtain the 
propertyV ■ 


* The Same doctrine, that the widow of a son who died before his 
father is not entitled to inherit the father's estate,was laid down ia the 
<5^0 df Mussumraaut, Ayabutee, v. Rajkishca Saboo, Sudder Dew* 
aniiiy Adawlat Reports, voL ill. p. 28 . Sec also Elera. Him Law, Ap¬ 
pendix, p. 240, etseq. 1 observe among the Bombay* Reporte( vol.’ viii, p. 
A10) a case hi which, in answer to the question as to whether the grand* 
sons (sous of the daughter) or daughter-in-law (widow of the son) of a 
p 2 
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Inheritance. 
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person deceased •who died without other heirs, woe Id succeed, to hi« 
estate, the Hindu law officers ..ore reported to have replied,- that ac- 
cording to the shatter : the widow of the son of the deceased was his 
heir, hut no authority is given, for this doctrine. It is true that the 
author of the Vifyanti, a commentary on Vishnu, supports the. claim 
of the deceased son's widows; but wo have the authority of Mr. Cole- 
brooke, that tha doctrine, is not generally received, See Elem. Hin, 
Law. Appendix, p. II and.#*8. 
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CHAPTER II. 

OF MAINTENANCE. 


CASK l 

Q. A person turned his wife out of his house, where¬ 
upon she went ami lived in the family other own brother, 
and now claims her maintenance from her husband. Tn 
this case, can she, according to law, sue for the means of 
support? 

H. The wife having been expelled by her husband from a hmbrmd 
his house, and Jiving with her brother’s family, is 
to obtain maintenance from her husband, provided the mfflcient eaiw^ 
husband was not justified in expelling her by the circum- maiauiu hw, 
stances of the case. This is the received opinion.* 

Dacca ilour t of Appeal 1 
September Wi> 1815. j 

Rampriya, verms Bhrigurauv 

CASE n. 

Q* - ff a mar * ex P e l his wife from lus house, o ’if she 
wilfully elope from her husband, and live in the family of 
her mother; in either case, is stk> competent to sue for her 
maintenance ? 


* If the wife was turned away on account of unchastity, or similar 
offence, she has no right to be maintained. 






Of Mainienmce. 

v Ssy votary & If the husband turned tlx© wife out of his house, 

hefivuXmd and she live with her mother ; in such', case, _ she . is' entitled' 

tbc wife loses tuaintemuice. But if she without her husband’s sane - 
her right to 

xnaint<s J aanc<?. (ion leave him, and Jive with her mother, she has no right 
to maintenance. 

Zillak Chittagong > ^ 

Jan uary \Uh, 1820. J 

CASE III. 

g. A person had two wives, who quarrelled with each 
other, and the husband turned away his senior wife from his 
family house, in this case, is the first -wife, during the 
husband’s life, entitled to a share of his property ? If so, 
vo what proportion? 

But an e^ol- Jf. Under the 'circumstances stated, the wife is not 
to de- entitled to demand a. share of her husband's property, 
SS*w1um” C she cannot; exercise any independent right, as 

proper- Ytynyawakya says: “ All wives, sons, slaves, und uu- 
h married girls, are dependant ” 

« A woman must he care fully restrained from the smallest 
* illicit gratification; night and day she should be guarded 
by her mother-in-law and by other venerable matrons*.* 

« Menu, has declared, th at a mother and a father, in their 
old age. a virtuous wife, and. an ini ant son, must bo main¬ 
tained, even though doiri£ a hundred times that which 
ought not to be done.” 

According to the preceding authorities, the eldest wile 
is entitled only to a sum 'sufficient tor the necessity expenses 
attendant on her food and raiment, even though expelled 


* Vrllmpatu 
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Of ^mtenmce. lit 

from her husband's Louse. It is the general rule, that e. 
wile must be maintained by her husband, 

ZUlak Sarun , 1 

July 1 m, 1812. j" 

CASE .IV. 

Q. A widow was in possession of some property, which 
had devolved on her at the death of her husband. The 
widow of her son (who died before his father} sues her for 
alimony to a specific amount, and on referring the ease to 
a pundit, the following vyayaxtka was given: that “ if a 
widow live in the house of her mother-in-law, the latter 
should afford her food and raiment; but that no rules as to 
a specific portion on account of alimony had been laid 
down in the law, and that this should be determined by 
extent of m«p.ns. v Ls it then .necessary, supposing that a 
disagreement should subsist between the mother and 
daughter-in-law, that the hitter should live with the for¬ 
mer? If there should Ira any established rule making it 
incumbent to give alimony to tlie family of the person m 
possession pf the estate, and thepersouin possession should 
not give alimony jo proportion to the extent of the means, 
in such ease, is it competent to any authority to fix the 
amount to be given? 

K While the father and other relations of Let hash and Thor* is no 
exist, the residence of a widow 'in their house is declared SiSny^iathe 
to be obligatory on her ; and the law does not contemplate Hindu Jaw, 
any case of opposition to this rule, as in the following text. ^^4^ ’ 

The father-in-law and the rest are bound to maintain a 
virtuous and childless widow; but there is no provision for 
a case in which alimony* maybe sued for, not having been 

" Thifl word, iuxai diwg to its readeringitt&ugliah law, is hut exactly 
applicable; hut there does not appear to he any other better suited 
toVpxess the sense of the original. Though the U.vadu law does 




An unchaste 
widow is not 
entitled to 
maintenance 
frSn hei bus- 
hand’s bro¬ 
thers, even 
though she 
may have re¬ 
signed her 
light to his 
property in 
their favour, in 
consideration 
of such main¬ 
tenance. 



Of Main tenance* 

given in proportion to the mean*: « Let them (the brothers) 
allow a maintenance to his (brother’s) women for life.” 

The text says: “ A decision most not be made solely 
by having recoitrse to the letter of written codes; sine©,, if 
no decision Were puitle according to the reason of law, or 
according to^immemorial usage, (for the vaordymti admits 
both senses,) there might be a failure of justice ** 

Patna Court of Appeal, ) 

February 'Fsth, LS07. i 

CASE y. 

. <?••' There were four brothers, one of whom died leaving 
a Widow, who, having assigned over to them her husbands 
property, moveable and immoveable, by gift, obtained ait 
agreement from the donees that they would provide her 
w ith food and raiment. Subsequently she became pregnant, 
the fruit of an adulterous intercourse; bn which she was 
expelled from the family house, and the donees now refuse 
to support her. In this case, 1ms the widow a legal, chunk 
to her maintenance from the donees? 

B. A virtuous widow of a person who leaves no male 
heir down to the great-grandson, succeeds her husband; 
and if she violate his bed, she becomes degraded. Conse¬ 
quently the widow described has no right to her husband's 


not recognize alimony, yet the amount of maintenance ia specified 
•with sufficient precision. Batambkitifa prescribes, that each evening 
one 'f/TMtha of rice be muterl out to the widow 1 , and at the end of 
every three mouths a new cloth be given to her. The samo provi¬ 
sion is made by the author of the $mritv:iiandric<i~ in the cose of 
Mu sat. Blieloo, versus Phool Chaml, (Sudd or Dewanny Adiiwlut 
Exports, vol. iii. page 823,) it was laid down by the pundits, that if the 
-lieiKS of ft person deceased neglect to assign to Ms widow a reasonable 
maintenance, the judge is at liberty to award a sum sufficient for that 
purpose; and in the case in question, the court awarded to the widow 
the sum of 20 rupees per memcm, 



* 






QfMamtename. 

> and cannot claim her maintenance, even though 
she obtained an agreement for her subsistence previously 
to her offence. * 

.Authorities. 

Vt/asa :— w After the death of her husband, let a vir ¬ 
tuous woman observe strictly the duty of continence; and 
let Mr daily/ after the purification of the bath, present 
water from the joined palms of her hands to the manes of 
her husband Led heir day by daypeHbrm with devotibft 
the worship of the gods, and especially the adoratioii of 
Vis/muj, practising constant abstemiousness/* 

CtityayaHn ^r/Leh. the fehihifoad widow; preening 
unsullied., the bed of her lord, and abiding with her venera¬ 
ble protector, exyoy wiih moderation the property until, her 
death;. After her, let the bfeura take it/ y 

. $sar»da: ■■■—“ Lot them allo w a maintenance to fus ivohfen 
for life, provided these .preserve imsullied the bed of their 
lord. But, if they behave otherwise, the brethren may re¬ 
sume that allowance.” 

City Daeva , | 

January 2hv/ 1823. j 

CASE' Tt 

Q. Anihdividfed, hy trade a blacksmith, had three sons, 
whom he brought op and supported anti! they attained 
the ago of major* ' /, when they separated themselves from' 
each other, .c.ml took possession of their father's estate. 

The fr/fetCr is now old and decrepit, anti the sons do not; 
provide him with food and raiment;. la this case, is - the 
father entitled to .maintenance from his $om, or. otherwise ? 

B. The sons are bound to support' 'their aged parents. s.>naar« 
This is consonant to the .doctrines hud down in the Vivddii- 
bhoftigarnava and other works. rent* 

Q ' 


minis 


Of Maintenance, 

The following passage is cited in tlie VwAdabhang&rnava: 
(i Menu declared, that a mother and father in their old age, 
a Virtuous wife, and an infant sou, must be maintained, 
even. though doing,, a hundred times, that which ought not 
) be done*. 4 ’ 

Zillah Nuddea. 


* It ia not distinctly stated in this rase, whether the property 
which the sons took po.^easion of, was their father's self-acquisition, 
hr descended to him from his ancestor, and whether tlie father relin¬ 
quished his right in favour of his sons, or the sons took possession 
without his consent. But whether the property be ancestral erself- 
acquired, if tlie father have not Relinquished his title by gift or other 
alienation, and have merely permitted his sons to enjoy it, in this case 
ho is competent to disturb their possession. Supposing the property 
to nave devolved on tin* father by right of inheritance, and the fa¬ 
ther to have reserved his proper share, (that is, a doable shore of a 
son,) nrul to have divided the remainder among his sons, the father 
i« not entitled to claim the property so divided ; and if the father, 
.without recurving his share, or reserving a email portion, have rJi- 
vidod ins juitrimouy among his sous, lie i-i competent to have his share 
from his sons, even though the division wad made by him voluntarily. 
If the property was icquired, and ha distributed it among Ids 
ww, ivitli or vvithmit reserving a portion, and subsequently the share 
reserved be expended or lost, in this case, the father is competent to 
tailback the property from the sour, conformably- to a text of Ha- 
rita cited in the TMyabhaga : “ £ father daring his life, distributing 
iiis property, may retire to the forest, or enter into the order 
suitable to an aged man ; or ho may remain athome, hav ; ^ a i 8 f n< 
lmtod small allotments^ and keeping a greater pqrilon. Should he 
beoome indigent ho may take back from thorn.' The author of the 
Vtoxiddbtoirty&rnam. gives - the- following explanation of the text cited. 

xi w hen a hither, wearied .by fcho mirtual/cooteste of his sons, in 
regard to the fruition of the estate, divides the <f« + ate among them, 
imd resides at homo, determining, • ] will live a pmt, reserving ,x 
autficient portion for myselfthen the legislator say?, « Hiv may di¬ 
vide ji small part among his sons ; and tliey .may gain other proocif/ 
mid support themselves; but the father being old, and of course uu- 
able to labour, may reserve a considerable sum, sufficient for Ids own 
support and lor religion*.. purposes, and. may thus reside at home 
Bo..rever, lie must practise no frauds.' But if, in e. mtfqvence of any 
accident, his wants mumot be supplied out of the property reserved, 
however considerable it might, have neon, then thy lawgiver declares, 

* Should ho lose what he reserved; he may take back from them, 
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CASK TIL 


Q. A merchant. died, leaving three s owt\ Tvhc atittcrotted 
jointly to the properly of ; their father, arid cdntimiecl to 
carry on his mercantile concerns. The eldest of these bro¬ 
thers also died, and was succeeded-!*/ a - who remained 
as" a partner in the business with his uinvies, and he died 
childless, leaving a widow. Itnder- these circnmsiances, 
is the widow entitled to a share of the.property held in 
coparcenary by her husband and his taicks; or merely to 
subsistence ; and if the former, is she entitled to her lms- 
bamF* share, or less than that ? 


namely,from hir* aousi, what he gave/ The tatisan is, that no duty 
Ih more strictly incumbent on sons and the rest, than veneration of 
parents; and, if the purpose ear not he fulfilled even'with the whole 
of the wealth' acquired and : di*tri&u?>*4 by the father, they must even 
give wealth acquired by ThemselVeS.” 

Moreover, the ,-aons have no - property, and cannot' sedfc indepen¬ 
dency while' their lather exists, as Mmu .mya : *«•',Three persons; a 
wife, a led,’end a slave, are deolafed by law to have in gtfo&til'no 
wealth exchisivoly their own; the wealth which they imy earn Is 
regularly acquired for'the man tiv whom they belong.” 

■ Under tinge • e-imipwtaiwes,- the fntheris not oulv entitled to ob¬ 
tain maintenance from his sons, although the property be acquired 
by the sons, hut he may take a share of it, whether the- aivpdex- 
tiori was made with or without the personal Jlahcmr m* peorpiJary aid 
of the father, as will appear from the following texts of the Daya* 
bhdga. : AVi' ■''■' 

" Thus the. fitbelr has a double 'share, even of wealth acquired by 
hk otyri son. For the expression is general; •= Let him reserve 'twtt 
sharesor * he may take two shares.*' t'ftiytiyah* declares it very 
explicitly: * A; lather takes either- a double .-.hare, or a rhoiety. pf hin 
soxi’a ucq'uisition. of wealth; and '» mother also, if-the father he de¬ 
ceased, k entitled, to tin equal portion with the son.’ The meaning- 
of this passage is,, that -the father has a right to take either j» double 
fohave or-11 moiety of his son’s acquired' wealth.” 

.The general rule is, that K< the fathev'has a moiety of the goods 
acipdred by his son,- at the charge of his! estate; the son who made 
the acquisition has two shares, and the rest take one n piece." But 
If the father's estate have, not been used, he has two shares; the no* 
tjuixer, us many; and the rest are excluded from participation.” 

■ ■ -Q 2 
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iKelatv as cur¬ 
rent in Benarea, 
the widow of a. 
nephew is en¬ 
titled to muin- 
tnaaruie only 
from hi® uucluft 
with, w hom he 
was in. partner, 

fclup. 


Of Maintcnan ve. 

R. Supposing the merchant to have died leaving three 
sons, and they to have carried on in coparcenary his com¬ 
mercial concerns, and the elder of them to have died leav¬ 
ing a soil, who also died leaving a. widow,, while the pro¬ 
perty "was.undivided; in this case, the widow has no title 
to her husbands «hnr(\ but she is entitled to her nminte- 
, ♦taufc^' as declared by a tmt : ,:? To the childless wives of 
brothers and of sous, strictly observing the conduct pre¬ 
scribed. their spiritual parent must allot mere food and old 
garment# which are not tattered*. 

Rmidlriiyana, after premising, “ A woman is entitled,” 
proceeds, “not to the heritage; for females, and persons 
ildicknt in an organ of sense or member, are deemed 
iinminpetcnt t<y inherit.” 

Among brothers, if any one die w ithout, issue, or cuter 
ti religious order, let the rest of the brethren divide his 
wealth, except; his wife’s separate property.”— Ndrtda. 

Patau Court of Apycaf \ 

May Zth, 1811. f 

Mussummaut Chourasee, pauper, t\. Kurmoo Bb ukut anc! 
effother. 

CASE YIII. 

Q. There were six brothers, four of-whom were by the 


no mother. 


only. 

old. 


the, 


They lived together with their father as a 
of the four uterine brothers (the 
second) died before Ms father, leaving a widow nine year# 


.lied before Lis 

fotW Las a i 0 ini family, and ,on« 

legal claim *"*' 
raaiutenance 

Of the three surviving brothers of the whole blood, 
the ( blest acquired some property mo veable mid immove¬ 
able, with his separate funds and exclusive labour. The 
widow of the second brother now claims one-fourth of her 


late husband's eldest brother’s 

; acquisitions, and 

the share 



* timdiiu 








Of Maintwcnw. 

of his ancestral properly. In this? ease, w such widow 
entitled to t\ share in the property claimed? 

•■ •■'••• .* 1 'Wp-gy -- fc*-■' i i'- : -?!•^ f- r, vvr ^*% 

B. Under the circumstances stated, thw widow ha# 
no right to elami .any share of her husband's ancestral 
property, or of his brother’s acquisitions, but she must bo 
maintained by the heirs and representatives of her father-in-* 
■law- This opinion i,i •conformable to the Ji&ywbMga* 

. €:ak%Uu €<ml (f I: 

lUcmbefAtk/mi. i 


CASE XX. 

O. A man dies* leaving'.some landed property* and two A woman 

, . . . m, ‘ . * , * ,, _ , ■ ommot mh«nfc 

eops mm surviving, Previously to the partition of the immediately 

estate, one of the sons dies, leaving a widow and two solid fon^ 

by different mothers. Subsequeatlv to the death of the entitled to 

*! mamtontuico 

second deceased, his two sons died, leaving the property from toa h«ir. 
in a joint and undivided state.. In this caste, is the widow 
entitled to the whole of the estate of which her deceased 
husband died seized ? 


ft. The widow, on the death of her son, becomes entitled 
to her son’s share. He and the son by a contemporary with 
were sole proprietors of her husband’s estate; but she has 
no title to succeed to her step-son, whose porHo«' ^evolyjgg 
on his heirs, unless. chefs tep-aon died before her own son. In 
this case, she succeeds "tothe whole of the property; other¬ 
wise, she is entitled only to Ivor .maintenance, from the per¬ 
son who inherits the share left, by the son of the Contempo¬ 
rary wife. 

mtah ni 


■> „ CASE X. . \ 

. ,Q. A person died, leaving two sons by one wife (who 
died before him), and ft widow and her two daughters, arid 



cnicceeHTng- 1 
his father's 
estate, must 
maintain hJs 
step ua other 
and her daug.b 
tecs. 



subsequently tA his death one of the 06 ns died. There are 
now surviving a son of his first wif e, and a widow and her 
two daughters; and supposing the widow to have received 
no portion of the property from her step-son^ in this case, is 
she entitled to any share of the estate; and if so, what is 
the extent of her right ? 

JR., The widow is only entitled to a proper maintenance 
from her step-son; and if her two daughters have not been 
disposed of in' marriage, they will also have some share of 
their father’s wealth to defray their nuptial expenses. Should 
they, after .marriage, be in want of maintenance, in conse¬ 
quence of their husbands’ inability to support them, they 
must, - be'provided with ■ food and rpiment by their half- 
brother. This is coidbnuable to the Dhyabhatjci and other 
authorities, 

Xlllah 24 - Parg: [ ’amahs, ) 

January 24//*, ISIS. ) 

CASE XL 

<?• A widow instituted 0 . suit against her father~in4hw 
and her husband*# younger brother, setting forth, that her 
said father-in-law had some acquired ancestral landed pro¬ 
perty, and that he had two sons, the elder being her de~ 
c e aseef husband, and the y ditto gei her dec eased husband 
full brother; that her husband died before his father and 
brother, leaving her and her two (laughters, one of whom is 
since dead, but is suivived by three minors’ sons, and that 
she claims only sixty rupees per annum due on account of 
her proper muintemuice, at the rate of five rupees per men- 
sem, In this case, is the widow, whose husband died before 
his father and brother, competerdto bring an action against 
her father-in-law and brother-in-law for her in&itenance 7 
Supposing the plaintiff# Imshancl to have been separated 
from his father and brother during his lifetime, in this ..case 
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Of Mamie none e. 



the widow competent to claim her maintenance from.the 
mdividoals above mentioned? 


M. A son dying before his father, his widow living vir- - The. widow 
tuoilsly and obediently to her husband’s family, is entitled brotW^no* 
to obtain maintenance from her fat her-in-law or other sue-: ^aiMemma 
censor to his property; but if her husband have received 
his share from his father, and been separated from him, mlljr. 
she cannot in that case claim maintenance as against him 
or his heir. This opinion is consonant to the Vivadarnava-* 
seen and other authorities. 

Zitlafi JieerbhQom f ’i 

Avgust 14 th, 1823. J 

Ktamuhnuni Pasee, v, Bodhnarain MujnVooadar and 
another. , 

case xn. . 

Q. A Rajpoot died, leaving a widoty and a concubine of The lUegiti- 
the Aheer tribe* by whom he had four sons; and on his death, pwaon^boirtiig- 
his widow performed all the oxequial ceremonies necessary of 

on the occasion. In this case, are the sons and their mother ti ibes ** enti! 
entitled to any portion of the property left by,the. deceased 
owner; and if so, to >vh at proportion is each of the survivors 
entitled? : ’ . ‘ " ‘ ' ‘ ‘ 


tied to maiu- 
only. 


H. tjhder the circumstances stated, the entire property 
left by the deceased, excepting such ornaments and clothes 
ns were worn by the concubine and her sons, will devolve 

on the widow. The concubine and her sous have no right 

to share such property, but they are entitled to mainte¬ 
nance. This opinion is 'conformable'to Mem, the MHdc- 
shard, Yivddaratndcara, Viv&dachintmmni, and other 
authorities. 

Authorities. 

The {ext of Yrihdspati, cited in the Vh'ddaratndvara 
and other authorities; “• The virtuous and obedient son 


Of Maintenance* 

born of a Sudm woman unto a man who leaves no legiti¬ 
mate offspring, shall take a provision for hu maintenance* 
and the kinsmen shall inherit the remaiiitW of tho. estate. 1 * 

" Tins relates to the son of a woman not law fully mar¬ 
ried.” Th'o VivStlaratnacarti arid Vivdriackintamam. 

*'“..Even a son begotten by a Sudra on a female slave, may 
take a share by jDie father's choice.” u From the mention 
of a Sutlra ih this place, it follows that the Son begotten 
by a mart of a regenerate tribe on a female stave, does not 
obtain a share even by the father*?? choice, nor -the whole 
estate after his demise. But, if he be docile, he receives a 
simple maintenance, ” MitdcsharA. Goictrm • tf A sob by 
n Sudra woman, born unto a man who leaves no legitimate 
offspring,, shall, if he be strictly obedient like a pupil, re- 
ceive a provision for his maintenance/' 

“ The son begotten on a ttudra woman not 'lawfully 
married, by a man belonging to one of the three first class¬ 
es, who leaves bo son by a woman of a twice-born classy 
shall receive a provision for Ms maintenance, that is, sortie 
trifle, as a stock \Vhereon he nmy earn a livelihood by agri¬ 
culture or the like. The Yivddaratndcara, 

Ziilah BkangulporCy ) 

July VHk, 1824. ) 
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CASE t. 

(J. A woman having purchased some landed property 
with her own funds., died leaving son? and a grandson, 
whose father died before her. In this case, will the whole 
property left by her devolve on her sons, or has the grand¬ 
son any right io share ii with his uncles ? 

R, Under the circumshinces above stated, the sons of A womans 
the deceased woman lire entitled to her entire estate which 
had been acquired by herself The grandson whose fatbei v 
previously died has no right of inheritance. Should there son, whose 
he any maiden daughter, a small portion mtist be given to fore 
defray her nuptial expenses*. 

Autlwriths.' 

Menu:—-" When the mother is dead, let all the uterine 
brothers and the ulerjiue sisters equally divide fhe mater¬ 
nal estate/' 

Dacca Court of Appeal,] 

May 21*/, 1811.' I . » 

Raghummdana Surma, v. Gopeenauth Bhnttacliarjya 
and others, 

* CASE ’Ti ' ' 

<?. Should a woman of any of the four classes receive 
jewels as a nuptial donation (technically termed yautaca) 


* It appears that the property iu this case, though acquired by thu 
woman, w»s not of the, nature termed hevstndhun or peerdmm, and t he 
descent of it was consequently not governed by the rules applicable to 
that tspecies of property. Had this been the case, the daughter would 
have been a coheir with the sons. 
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Of Woman* a' Property. 


at tie tittle of her marriage., do all such ornaments so re¬ 
ceived, belong- exclusively to her, or have her husband's 
mother and'yduiiger brother any legal right to shivre them 
with her ? • 


tfersorwil i>ro- !{. A -gift of ornaments or other effects io a of 

a woB-Sat thainy one of the four classes at.the time <>f her marriage, by 
timv </ Y' a member of-the famiK% either of her husband, or her ; pa- 
am# b rs «».* rt4)ts, or by a stranger, is by law termed ddhija ayiue 
™" H ‘ X U '" orm othtir words, tbevy onion's peculiar property 

foe,stowed.; before the. nuptial bre. 'ft becomes hen exclu¬ 
sive, property, md thehusband's mother or other ..persons 
tee ».<> right to ^Imre ,it with her. .The authorities for. 
this doctrine will be found in the Ddyabhdya, Ddya~ 
iatiViX, X. iv&dtichiftt&mani, Mimfi-Aatd, and other works- 
of law. ■ : * Xitif f 

Catydyana ' What xk given to women wt the time of 
their marriage, near the nuptial tire,,is celebrated by the 
wise as the womenb peculiar property foestowedfortore the 
nuptial fire/’ 

iNireda:-^** What has ifeen given'by an affectionate 
husband to his. wife, she nmy consume as she pleases, when 
he is dead, or may give U away, excepting imnicwfeafo'le 
property.' : 

Menu tmd Vishnu “ Such brriamehtul apparel as wo¬ 
men wear during the lives-of their husband??, the heirs of 
tfiWe husbands shall • not divide among themselves; they 
uho divide it among themselves, fall deep into a in/* 

Catydyana againNeither' the luisfoamfo nor the sow, 
aoi the father, nor the brothers, cfAn as.siun^s the power 
over a woman’s property to take it, or bestow it,” 

City of Dacca, ) 

7 A 


April 2Ut, 1817? 
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CASE III. 

A person had %e sons, two oftwhovo lied before him* 


A wrdow can- 

Subsequently to his death, hist surviving three sons equally.!^ wX**®?- 

One of the sons died,*" 1 " 

3 devolved on 


shared the property left by him 
leaving- a widow and a maiden daughter: the widow ftav-heretic* bTOj- 

■ b&iv J X dor 1 ill * 

ing succeeded Min., disposed of the daughter is* mprrbge; or i,be ^ 

and bestowed a part ot her husband’s landed estate cm 

daughter and son-in-law, and some time after she gave bed 

. . , r-r .1 , lt WW tfO t<K 

remaimtig property to them. Under these circumstance*), her paternal 
are the gifts legal t If ihe gifts in favour of the daughter da«”h&Vgon 
only are good and valid and on the diathof the dauuh-d? tiie 

i « ,, ■. iiion of Jacr bus¬ 

ier,' her husband md her paternal grandfathers daughter's'band. 

son be living, Which of these survivors will succeed her? 

Should the daughter have disposed of aponion of .the- pro¬ 
perty by gift, though her husband was living, in thm case, 
is the gift complete and bindings or otherwise ? 


tl. It is recorded in vhridiiV legal authorities that a' 
widow is racompetoht to make h gift of her husband’s 
whole immoveable estate which devolved on her by inhe¬ 
ritance, although she may, under certain circum^tajuces, 
give a am all portion of it .'Cn this .case, the widow dis¬ 
posed of her husband’s, entire 1 anded estate by two gifts, 
consequently the donation is null and void. On the death 
of the widow, the succession should have devolved on her 
daughter, on whose death the property which she inherited 
from her mother should go to her paternal grandfather’^ 
daughter’s son, ter husband having no light to inherit it 
If the daughter have disposed, of, a small; portion only, of 
the estate by gift, ft may he considered legal. This is con¬ 
formable to the Jjd-tfahhaga. 

7 >lUak Hajashahye, ) 

May ‘list 1813. i 





Of property 
assigned, to 
their sister n$ 
ziiwintmaiice 
by three bi o- 
tnoia, one third 
will ipu her > 
death go to Lev 
brother 's wi¬ 
dow. 


Property in¬ 
herited hy & 
grandmother 
goes on her 
riea th to her 
imsband’s 
flanghter’s son, 
to the excl u¬ 
sion vx his bro¬ 
ther’s son. 
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Of Wbmm’J Property. 


CASE IV,- :i i, 

(). Throe brothers, at the lime of the partition of 
their pixlrimoiiyvaasigiiet} a certain portion oi land for the 
niaintenance of tUeir sister. The youngest brother died, 
leaving a widow ; then the second, without male issue; 
and lastly the eldest, leaving n son. On the sifter’s death, 
what portion of the property assigned to her will the widow 
of the youngest' brother, whose grandson in the female 
.Mnet-is Uvin’g:, be entitled to ? 

if. If the brothers assigned the property, on condi¬ 
tion that the sister should only enjoy the rents and pro¬ 
fits' thereof during her life, and that after her death it 
should devolve on them, in such case one-third of the pro¬ 
perty v ill be inherited by the widow of the youngest bro¬ 
ther, in virtue of her husband's legal share 4 . 

Zi Hah 5S4~ Pwynn n aha. 

CASE V. 

Q. A persoii died, leaving his mother, a son, and a 
widow him surviving; and on the death of bis son and 
widow, his mother took possession of and enjoyed the pro¬ 
perty left by them; subseciuently the mother died. The 
original proprietor’s father had another w ife, by whom he 
had a daughter, who died leaving a son. On the death of 
his mother, the daughter's ,son of her rival wife and her 
husband’s brother’s son claim the property. In this case, 
which of the two is entitled to the succession V 


R. The son of the original proprietor having suc ¬ 
ceeded. Iris father, and having died leaving no heir down 

* Although u brother's widow (the brother being dead at ihe time 
the property devolved) i» not ify kw on, hair, yet this opinion pro* 
eeecls upon the principle, that the property never had been actually 
transferred from the brothers, but merely lent, as it were, to the sister. 





to the paternal grandfather, the Widow of that ancestor 
should have inherited from her grandson ; and on her declh, 
her husband's. daughters son is alone entitled- to the heri- 
age, to .the entire exclusion of his brother a son + . 

CASE VI 

Q. \ woman having lawfully obtained a title to, and Property d*- 
poss&tscd herself of the estate ©£ her sons, .who • died with- mMi^Sa W°" 
out issue, dies, leaving a daughter, who is mother of male 
lSjsue, (two grandsons in filefemaleiine,) and a sorf*; son of a son other hue* 
rival wife. In this case, on whom does th o right of me- JjS? 
cession to the estate devolve : and among fltesq individuals, *|*J£ 
with whom does it rest to offer ’the oblations to the do- wm. 
ceased woman ? is that person, whosoever it maybe, who 
according to law becomes the giver of the funeral cake, 
entitled, in virtue thereof^ to any portion of tho estate she 
loft? / 

R. Under the circumstances above stated, the entire 
estate, which the deceased womars enjoyed in succession to 
her sons, will devolve m the son s son of a rival wife. 

Her daughter and daughter's sons have no title to it, the 
law only admitting her (the muther’s) life, interest. The 
daughter is considered a giver of a funeral oblation, but she 
thereby becomes heir to her mother’s avpar^te property 
only. ■■ : \ 

Zillqh 1 24^Piirg-ummhs f i 
January 17th, 18.17 j 


* T ttifc; case merely tends to show that the right- of the sister’s son 
is superior (even though she be only a half sist er) to .that of the pa- 
ternni uncle’s son, according to the law of Bengal, as applicable to 
which province this opinion was of course given* But the case is in* 
soiled under this, head, to show that property devolving on a grand¬ 
mother hy right of inheritance hi not her pactdbtm or stridhun, any 
more than that which devolves on a mother or widow, and that, as in 
those cases, it gets, on her death, to the heirs of the party from whom 
ahe derived it, ami not to her own: heirs.. 





a. wona .mmwge. . The widow ibrmorly.Md receded 
i»ot sabjm tiui so ^ € j €W£ v^ {romper parents, and her second httsbasadi 
1™»£ her 4" chased her for adultery, ami divorced aer. In this case, 
Clitorproperty . g the h n;i {j fm d jegaUy competent topamh his wife, and to 
divorce her? If fo> does the woman become sole proprie¬ 
tor of tli© property given to tier ay her parents and iorroer 
■ husband? • - i 


1 


.R The husband is at liberty to divorce his wife who 



her one heegah of land as (yautaca) peeuliar property, 
which she enjoyed during her lifetime.. She was survived 
by a daughter and son, the latter of whom took and retain* 
ed possession of the property; Before his death, he gave 
tlic land in question t o i stranger, his siste r’s son being then 
living : after his death, if did not clearly appear who had 
performed his funei%:i obsequies. fender these circum¬ 
stances, was the alienation by the son valid ? 



Moorshedabadi 1 . 

CJpuH of Appftyl' * 

Oourenautfr, v. Roonj Madltub. 

* Tn the Call, orpresont age, according to the Hindu law, tho 
rnarri ^ of a wdovv i« forbidden; but this practical prevalent 
among the Inferior ciissea. 





* — -- --- ---— --- 

a deed of sale for the houses in question to a tiiird person. 
Tile wile, ho wover> remained in possession of them. tinder 
these circumstances* was the husband competent to make 
the alienation in question ? 


R. The husband was not cmnpetetit to alkne the houses Thc<m*«*of 


a woman tfoes 


inherited by his wife, and the sale by him was consequently' her 

wholly invalid, as marriage does iiufc confer on the husband 
any right to dispose of a paternal estate to which his wile 


had succeeded before nmrriage. 

City of Moorshfidabad. 
Manickchaiid, iterms Choice Lai. 




CASE L 

A leper laud twp torn, one of whom h also afflicted 
With loprpsy, but bo him a son who is free from disease, f« 
this case, has the sou who is afflicted wiiMcprosy any right 
to share ius fathers self-acquired property with Jyjs bro¬ 
ther V 

11 According to law', flap son who is afflicted with Ic.- A iep« P h 
prosy 1ms up title to inherit bis father's property. 

Yijn$,$$atcya $ays !■ Au impotent person., an out¬ 
cast, and bis issue, one lame, a madman, an adept, a blind 
man, and a person afflicted with an incurable disease, as 
well m others (similarly disqualified), iaust be maintained; 
excluding thorn, however, from participation. But their 
sons, whether legitimate, or the offspring of the wife by a 
kinsman, are entitled to allotments, if free from .similar 
defects.” 

Ndr$(t({ declares " One afflicted with an pjbsiinafe or 
an agonizing- disease, and one insane, blind, qr Jam, from 
his birth, must be maintained by the family ; bpi their wp* 
may take the shares of tkd? parents, 

Zillah Sarun, I 

December 1 2th, .1809. j 


s 



An msanei 
person is ex- 
ringed from 
iubtfnuwwe ; 

1 and on rhV 
death of his 
ifm, his w'\h 
xvill take tho 
property,main¬ 
taining her 
hrtN'mnfl and 
ius iauihi;r. 


Of Exclusion froni Inheritance., 

• CASE II. 

Q. Does the right of succession which 'm insane person 
would have had to his father, provided he had been oi sound 
mind, devolve on his mother or on hit? wile ? And suppo¬ 
sing such insane person to have had g son , born subsequent¬ 
ly to.the death of his (the insane's) father, winch son is 
since dead ; in this case, was the grandson entitled to in¬ 
herit immediately from his grandfather by reason of his 
father's insanity; ami if so, on his death, has his mother any 
title to succeed him? 

B. The insane person's wife has no title to inherit from 
her father-ia-law. The widow of the original proprietor 
tAcjvides her daughter -iri-1 aw •, but the insane person and 
Ida wife must be provided by her with the necessaries of 
life out of the estate. If, however, after tire death of the 
grandfather/a son of the insane person have been born, 
and subsequently die, the original proprietor’s daughter-in¬ 
taw will, as mother of the child, take the heritage in succes¬ 
sion to her child, and supply food and raiment to her mo- 
tber-in-hw and husband. This doctrine is contained in the 
Dayabhagu and other authorities. 

Ziilah %1-Piirgimnahs, * 

July nth, 1 ST 2 . ) 

Ooma Dibya, v. 1 

CASE ffi: 

qj. A person dies, leaving a widow, and two sons of his 
brother; the widow is living, but has quitted the ojrdnr of a 
housekeeper , and retired from the .world. She had not ex¬ 
ecuted any deed either of gift or sale in favour other hus¬ 
band’s nephews. In this case, are they entitled to the pro¬ 
perty, by reason of the extinction Of her temporal aifeo 
uons? 






O/Excimknfrcm Inheritance. 

H. If the widow have rChlly relinquished her right to fletlremeni 
her husband's property, ami quitted the order of a IiOwse- 
holder, :.her husband's brother’s sons become entitled to the turai <ieath ‘ 
property left by her. notvathstandihg the fact of her not 
having made any provision in their favour*. 

City if Dacca, j 
June 1 m, M 


CASE. , IV. , ■ 

Q. 1; A person of the Hindu persuasion having be- 
come a convert to the Mooimmmudan faith, on whom will 
the property which descended to him from his forefathers, 
and that which he himself acquired, devolve? 


IL 1. Whatever property he, previously to liis eorivef- 
sion, was’possessed and seised of, will .devolve on bus newr- 
est of- kin who professed tie 'Hindu religion; and what 
ever he acquired subsequently to his conversion, will go to 
the peraon who, according to the Moohummudan lo.tr, be¬ 
comes Lis legal heir. 

Authorities. 

Menu :— K All those brothers who are addicted to vice 
lose their title to the mlieritance/ , 


Tn tho case 
of apostasy 
from the Hin¬ 
du faith, j)ro¬ 
pe it y acquired 
hofore the eon- 
version iiri 11 go 
to the Hindu , 
heir's? hat that 
acquired subse¬ 
quent;! y, will 
I# difltribated 
according' to 
the lav of the 
new religion. 


Sant'ha says“ The heritabl e right of one who has been 
expelled from society, and Ins competence to offer food and 
libations of water, are extinct" 


There is.no authority which enjoins ;that the children by 
a Moohummudan woman should foe permitted to inherit 
' from. their putative father. 

* Retirement from the world is, according to the Hindu law, a 
species of civil death, on which, as in the case of natural dissolution, 
the rights of the heirs immediately begin to exist. 

■' s 2 



Of Bxcfasmiftam JnJuritanct. 



And Mod* 
bn) maun wi¬ 
dow of such 
4pnstaift Hin¬ 
du win haw 
MO right to his 
previously ac« 
quimt proper <• 
*Y* 


"Blet Bhrkju 'declared, that whatever customary law of 
a country, a class or tribe, a ‘company of merchants mid 
the like , or of a tovr^ should be allaged and proved* the dis¬ 
tribution of an inheritance must be respectively made ac¬ 
cording to that custom*.” 

Q. % A Hindu had two sons, v/bom he disposed of in 
marriage to their equals in tribe* rank of life, arid'condition. 
The eldest son bad a son by his Hindu wife* and subse¬ 
quently both the brothers became converts to the Moobum- 
mudan faith ; but the son of the eldest brother a nd the wife 
of the second continued to profess their own religion. Af¬ 
ter conversion one of the sons(the .-second) ’died. Now 
there are three claimants to ids estate, namely, his liephew, 
his Hindu widow, and his Moohummudan widow, in this 
case, will the property which he possessed previously to 
his conversion, devolve on h\& Hindu widow or on his 
nephew ? . • 

H. Under tlio circumstances above stated, if a parti¬ 
tion of the estate had been made by the sous of the original 
proprietor, fed they lived apart, the Hindu widow is en¬ 
titled to the inheritance ; and supposing them to have lived, 
together as a joint and undivided , family after their conver¬ 
sion, the nephew should be declared entitled to the succes¬ 
sion. . ; / ,/ 

Authorities* 

"The wife, %tc ” JMi/a&hdga, page 260. 

Patna Court of Ajrpeal 

, CA$B V: 

Q. I. Can a daughter who lives in n state of prostitu¬ 
tion take her parents property* by right of inheritance? 

* Catydyana, See DigeM$VojL iv.. page 77. 
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Of Exclusion fr om TnhmiwU. 

R 1. A dauab'tei-w!io litis given Iwmil'»[> trt pfttstv- An 


MBitrHr.er--w-iM.il /HW ii'/cn .uwsw.w vy pwmn- An .unchaste 
. . _ . . , , dang&tiSr xs ex- 

fcution, or 'one who i# urickaste, is wiicdry incompetent * 0 «'-.]tid«d from 

inherit, f lic pruperfy left hy her parents. 


the itihexi- 
1 lance. 


(>. ’% 'Supposing that fiieiw4>e no other legal xijftwmr 
tative of her parents itam -the unchaste daughter, in. ibis 
ca&©> does the law Jfdihit her an mt -on \ wham 

will property devolve? 


■ 


JR . 2. Jf?he'is not entitled to inberither parehl^’ property, And the pro¬ 
even though there be no person to claim the.'inheritance, 

The person wba-i* -next in order • of .suce.oa?ut>u> if there bed * 1 ^j *” * 

• any - such*- shall inhmMVoiYi her parents ; ard • m deiauH oi 
such hei.^ (the -parents-not being of the Branrmtiioal -class,) 
their property’-will-eisdieat to file’king*, 

Zitlak ) • 

Mtibnmry 28 fA>,-J. 810 . / • .. . ; 


* It 'frill he semi from the ubovxj ^neeJmenfl, 'tljat qixestionfiicou- 
fleetedv/ith- loss of caste;, uadi consequent'■p'Hvat.icvn of •the"right of ' 
iiifreribuiice, are not by any-ifteans frequeo t-ty litigated. 1 do-not rer of. 
leet -having' met with any> qia’s^a. 'W.exf}- these ilifi^uulifyii?i5;provi- 
s.jons indeed rigidly enforced, it may be apprehended that but very 
few individual* would, ho found competent to inherit property, ay* 
there is hardly an offence M jurisprudence, or n dissriee in .. nosology, 
that, may not be aimpreheuded in some one or other of the classes. 

A cursory inspection of the subjoined catalogue of disqualifications 
will suffice to verify this assertion. 

According to the Hindu law, an impotent person, one born. 

1 blind, one born deaf or dumb/ Or an. ideot, or mad, or lame, one Who 
has lost a.sense or limb, u leper, one nffiietwd with obstinate or agoni- 
ciing diseases, one afflicted with an incurable disease, m outcast,"the 
offspring of an outcast, one who has been formally degraded, one who 
has been expelled from society, a professed enemy to his father, an 
apostate, a person wearing.the token of religious mendicity, a son 
of a. womam married in irregular order, one who. illegally acquires 
wealth, <nu» inoapabk' of transacting business, one who is addicted 
to vice, one (Institute of virtue, a son who Jms ho sacred knowledge, 
nor -ewtragty nor industry , nor devotion, nor .-liberality, and who 
observes not im-uemoriul gojaVcustoms, one who neglects his duties, 
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one who is Immersed in vice, and the sons vbope e foliation is prohi¬ 
bited in the present age, are incompetent to share the heritage; hut 
these person*, Excepting the outcast and his offspring, are entitled 
to n suitable provision of food, raiment, and habitation. If their 
disqualifications he removed suWquently to partition, by medicine 
or other means, they must have their shares from their coheirs, 
according to the same rule ns that which authorizes a son born after 
(separation to share the property. The Individuals above mentioned 
are differently defined by several authors; some of the particular* of 
which have been subjoined. 

If the sons of the individual* aboyo mentioned be faultless, or 
free from fiimiJar detects, they must have such share as would have 
belonged to their father., had he been capable of inheriting. The 
daughters* of these persons must be $ applied with food and raiment 
until married, and the expenses attendant on their nuptials must also 
he defrayed put of .tjie estate ; and thou* vjrtapus. widows, being 4es« 
titute afrmde ime, must be maintained until death. 

ChAfiH l. It is laid down in the Smriilratnavali, that “accord¬ 
ing to the dor trine of the Cdmatantra, the ■ impotent (dim) is of 
♦ twenty specie#*," but the definitions of them are not given in that 
work. Six sorts of Clitm uro distinguished bv Devafa, as follows 
“The impotents are divided into «ix heads, namely, SAindOea, Vdtnja 
SMtuiu, I'dnda, Clim, Napunmca, and Kiho.u" He ah> explains 
the terms!', 

f'X-Ass 2. According to the best authorities of Hindu law, 
one who hi Mini or deaf forfeits him right of Huccewion, provided the 
blmdhess or deafness arose from the day of birth ; that is, one w ho 
wa« bom Wind or born deaf, but not whose disqualification aroe» 
subsequently to his birth, by disease or similar causes. 

Ci.Asa 3. Jimutamhana says: “ One who is incapable of 
artiadating sounds, is dumb,’’ Jl&mniitha explains it, “ Orm who is 
deprived of speech.” Mddhawicharjya and, others maintain, that 
“ Ideofc and dumb" is a compound term. The author of the Virnida,- 
chandra interprets it, “ Oue who bec-omes dumb, through hleolism." 


* It hf uot distinctly »»«ted in lift Dd'jnhhi^ iitildcskard. or other works, 
whether tie daughter of au outcast is ensiled fa maitileuftt'ce or otherwise ; but 
the author of the espresdy dc-olares, that the rtoilftfWcr of an out- 

■east TftBKt tre maintained. 

f 'flip explanations Imra been §Jvet> with the nmsl stirapulous alleution to 
Mi.iiutirt:; but tl».i detail would not veryTatereisting, nor indeed could it be 
rt&,Aert4 in aa iutalligiblo Buuuar,consHfelPf with delicacy. 
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■Class- 4. The torn et ideot”:' 5s explained by JiinUtaisahixM; 

** a person not susceptible of instruction/ R<tykniuxndnnf:, iC Qn% 
"who cannot ^pp(>rt the pvvrfomrncfl of duties.” OtlwjrS explain5t r 
ft Void of understanding/*. Chandemcara, c; pevoitfcfttl]' knowledge) of 
himself, and .one whose Intellectual faenhiga -arcs'iiiibccile.*' The 
author of the FivAdachrntdmant, '* One who is uioftpdbi* #f diecrimi*- 
Mltm, “One who ia incompetent to judge between what 
is beneficial' and niia«:hi#vt*us *. w 'Ranindiktoi and the authors of. the 
J Oayanirnaya,, and other authorities, adopt the construction of Jimu- 
tawhana . V{jn!/anMuara explains the term tofeignify, 4 person deprive 
ed of the imomal fitdulty, moaning one incapable of discjrhuipatuig. 

Ci,A as & .According to the doctrine of Fijffyanmwcm > one 
■ affected by any of tho various sorts of insanity proceeding- from air, 
bib:, or phlegm; from'dtdtrhim, or from planetary influence, ia called 
mad. The author of the T^dyabhdgavLirrudyti e:\~plaitts the tford 
«* mad/* One whose mind k imbecile, that is, one who la devoid of 
the knowledge of detenmniog between, what is baneful aad what 
advwdageoug ; hut this 5 b rather <he state of idoofcisra. 

It ia said’in the Vfo&il'ihkcnjumaiM: “One who euhseqnently 
becomes insane from the pernicious power of mineral drugs or the 
like, ia not excluded, any more than one who subsequently becomes 
blind dr lame/'' “«Kad:** that- is, one who ia bow mad. 

CtAss <f>. Jimiitzimhxna ordains, ** Tie who eatuiot walk on 
either foot, fa latue/' 11ns reading is copied by the authors of the 
Vixiaiidrnaraictu arid Rt6,ijabh&ga FhUrvepa. Fifnyanaswara read a 
•diiierently. “ Lame:" deprived. of the use of the feet. 

It is said in the Vivdriubkangdivavfi, that (t according to his (Ju 
m fdar dtunia'ft) opinion, if one foot csia be used in walki ng, there is mo 
true lattumess. lie who cannot, walk on both hia feet, say modem 
lawyers, is lame; uncording to their opinion, if both feet can ho heed 
hi walking, then only fe 'there nolatfieneas? eoiufaquently, uinauj* 
called lame, even though ho can more on one foot: The opinion of 
"tfimtitavaham h alone correct; for in tho text of Menu, the general 
failure of organs ia not signified by the expression, “ such as. have • 
lost the use of a limb/* (literally such as have not their organs:) 
were that the inclining, one who had only lost the usn of his hands, 
would be capable of inheriting. Logi-iiois do not acknowledge any 
essential property common to all organa, and peculiar to their* j hence 
a'general failure of them uti cannot bo nihrmed by a single term; but 
the general failure of a particular one vwg bo so afilmed* That may 
be the total failure of ^ourfr me the hands or feet; the tetuTfui* 
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hire of the sense ''ot smelling of .tasting; the deprivation of-sight, 
ithfeh cornttoute* ‘blindness ; deprivation of hearing, which constitutes 
driafhps *; ’ tli-j total failure' of the generative organ*, which is called ' 
Impotency ; au&briijsa; or the total failure of speech* which depend* 
upon the tongue. 

xftigfinn&ik* further observes !—*“'It should bo here remarked, that " 
the term '** Uni e,” being in Juxtaposition to the watd blind, in us t signify’ 
horn lame, in like manner, ^ poisons deprived of the use of their 
hands, w mast signify each tui are destitute of the use of both hinds 
from the clay of their birth.” 

Class 7. The term ( Nirkidriya " or one who has )o*t a sense, 
ia dMire:l\Yrom nir privative, an dindriya., an organ of sense The 
terin Thfinya is 'explained by some, a sense, asi that, of sm Oiling, or of 
sighjk &c. but by others a limb, aa the hand, foot, and ao’forth. Tho 
first t&rm'.'i# expounded by the author of the ' SmriHrMn&vnli ha 
nlfying one who Las logt a sense,-' by -‘disease acid the like. Lame and 
the rest i whose hand and foot are lost by disease. 'The Vivadatun~ 
dam. Lurae, and ao forth. Mdmandth'a. Some explain the term thus: 
“Onti whose generative organ in lost, is called ^irmlriya, and he 
is one of those termed impotent.” Vijnyaimwm'u explains the term, 
** Any person who is deprived of on organ (of seni or action) by 
disease or other cause, is said to hate lost that sense or limb.” It ia 
said m the BainAtmra: e< By tku mention of Nirinririya, or who has 
lost i sense or limb,” persons 'inpie ,pr the like, wh o are disqualified 
for acts dif religion erda^ped by revealed aitd traditional law, ate sag- 
gestod. Thai explanation is followed in the nvdddohintiimani, VU 
vddabhmgdrmva, and other law tracts. 

Claw S, In the Sanscrit dictionaries, no less than eighteen sorts 
of leprosy have been enumerated, seven of which are denominated 
MaJuunhthu, m great leprosy/ and the remaining eleven Orfautm 
Cwtothu, or slight leprosy ; but according to what may be termed. In 
this particniar, the Hindu medical jurisprudence, there are only eight 
sorts of leprosy mentioned, ns contained iii the following passage of the 
■ Tikivnt:hyapurdna quoted, to the VmUltibhangdrnava: “ Hear, O priest, 
the enumeration of .various sort* of leprosy, tlu* last worst than the 
first: blisters on the feet, a deformity tu the generative organs, cuta» 
neoua fissures, true elephantiasis, ulcers, coppery blotchy, black, and 
eighthly, white leprosy.” 

Then, follows a long dissertation as to who are competent, anti 
tylip incompetent, and under what circumstances., to inherit, and the 
conclusion of tho argument is given in the following tercu-:. 
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'o reconcile thediscordant opinions of^any i wise,peiv i --- 
cerang the competence of a lonerto inherit, and .to porform. acts of 
religion, various modes hove b^en'.esdttlilted. But according to both 
opinions, a man infected with grievous leprosy is in effect capable of 
inheriting when he has performed penance: ac cor ding to lUighu mn- 
dmu and others, men afflicted with elephantiasis, wwmsmps, honey- 
coloured gonorrhoea, black teeth, and other distemper* aifficuJtly cu¬ 
red, are incapable of inheritance, so long as penanep ba unperformed. 
According to Vdtfmputi MaUdc}wrjya> ®\w are capable of inherit- 
ance. Bhava&m holds, that a leper who has not performed penance, 
i* wohMfrw* mwmion* ... 

Otars & The term obstinate diseases,'’ is explained to signify 


atrophy ant! similar maladies, ami the term “agoniriog 
leprosy and the like- ItatM'mm, " 

Class 30. The term “ afflicted with an incurable disease" isthna 
explained by VijA^mmra, Affected by an irremediable dist.atnp.ir, 
such as m&raanuis or the .like ; and hy Chawfomafa* A hopoless lepro¬ 
sy and the like : the 1 
dackandm, Piv&dubbatigdniam, 


or the .UKe; anrt ny utawn^vara, /v oojpouiss icpro- 
be, latter is concurred in.by the authors of the ,Ptvd- 
bkangdmam, Ddya^gavtoirmya, apd other autho- 


lie marasmus, strangury, lepruey, gonorrhoea, ehIorg«neot of the 
abdomeu from dropsy or flatulency, ftetula in »no, piles, and dysentery, 
are grievous diseases/* 

Class 11. The term “ patita” is used to signify a d graded man 
or an outcast: it 1« explained ia the Mitdwhard, One guilty of sacri¬ 
lege or other heinous crime; and m the Viirfdabhdngarmra. One who 
has done &■ criminal act- But tluinuv.vthtz explains it differently, Onct 
who is addicted to crimes of the lowest and the highest degree: be 
also days, that the term outcast must be understood, to signify one 
degraded, and who is averse from performing the penance. 

It is said in the VivddcUmtgdruam, ‘' One degraded for sin, he 
who has filain priests, or committed seme atrocious crime, and who 
has not performed penance, but on the contrary is averse from it; 
for Kaglwnundauu says. Aversion from penance on the part of the fal¬ 
len ginner contributes to the forfeiture of bis right to KSs own pro¬ 
perty* His not being averse from penance, contributes to bis right 
in the paternal estate. But frihmpati BhattMluirjya affirms, that 
it aversion from penance is no mue of forfeiting his right in his own 
C8 t.ate-'' v according to Ins opinion, the matter is not in this cwse jregdu 
laied by aversion from penance/* 

T 
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Class 12. The ofthft ^onof an outcast to inherit 

his 1 gT.amTfaUier'K property, must be understood of on© who was born, 
after' his father's degradation^ for he (the son) is degraded, being 
procreated by an outcast. This opinion is conformable to the law m 
current in ail schools. . 

30imbhcdfa explains'the term “ sort of an outcast/* the son of epe 
toko has not perfovnted rfte) equisite penance and expiation. 

CM < 3 13. The term et Aptpatritd** is used for “ cue who hna 
been, formally degraded/’ in the Digest; and rf one who has been ex- 
pelti)d from society/' in the D^yablidgu ; but both versions ore rc- 
spebfced. illmtitavahaw explains the terra as it is found in the'Digest, 
Excluded from the j'tdttt libation of water, and as in the Ddgabhtlja, A 
pevsbiT excluded 'from drinking water in company.. This reading is 
followed in. the Virijtmiiroi0t/a/ and by Sricmhm, CAadamani, and 
other©. The raeanihg of the term is thus gr/en in the ViPMat&n- 
dam i " One expelled by his kinsmen, with tho ceremony of kicking 
"fldvm’ a wat'etf-pet, for a ' Mm* "in'Me Mrd degree, such m killing a' 
malice, or the like.” And in the VgamhntaniagiiA’ha, 
it is defined as signifying, « One who makes a voyage to an isiand in 
a ship or the like lot trafite/ie a binder hi the third degree, conform* 
nbly td the 'telst, c a Dutf/fi*, who goes to aoa in a ship, must be taken 
into company afttor pdrifying him/--and one who ik expelled by kick¬ 
ing down a water-pot for killing ft CMriya”' TH distinction be- 
tween fchismktethe tenth elafe* appears to be, that those comprehended 
hi this class have been formally subjected to the ceremony of degrada¬ 
tion, and'rather on acenmtl of nmkt prohihita than of sinful acts. 

Class 14. Th© term Oupapatiea slgni fie?, One who has been ex- 
pelted from society." This is the term used, by ,FimntavaJiami } Mag- 
ftrimwtoihd;, Mahcmard, and tho Author.* of the Vit*t'td&r,iava#6iu> and 
dfcber works, but they explain it differently. Haghunantima explain.? 
the torm, ‘ c ono stained with sin of the third degree.” So the Fivdddr- 
naoMcfu* Jt is recorded, that tho cutting of tree*? or the like is a 
-crime of the third degree; but it must be. understood that the term 
inci/ms , c< one who is tainted with such crimes of the third degree 
ukcre&tfl meompfctency to perform obsequies or other religious rites.” 
The. DAydccwmndi. Maheawara- expounds it, one who in addicted 
to crimes of the third degree, such as attachment to disaolut© women, 



* Tbo term u Qwkju" is explained by Awtru, a mau of either it ik? Ihrea 
fust classes, a fl/m/bob , a Vihetriya, or a Vaujj/a, whose tov^thure with the 
cbaracteridio string m years of puberty, const itatw religiously aod Metaphori¬ 
cally tlreir se'oood birth. 
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aa4 |jcujri'iloo.8 acts* But the author of the jPm<?4«a roads yhe.term. 
Upapatad, and adopts .Ji/.ighuna/id'ana’s esqpbmfttiozu Ir.the ^^ataru 
it is read Apapatrita, The, word ip - written. Ampateca m.soyw copies* 
pf the SniritirMndddi, hat explained in the samp upx&Ui 
CoAsa IS. The term, J < a professed mm? to.ljs. father/' is, lie 
who-assaults.and otherwise maltreat* his father while ho is .Uvin^v, and 
after hi* death, is averse .fawn performing hia 

.d(in0, Misru, and the author of . the rivarf&rmmMtu., Mvqdavhw* 
drica t ftad other works, concur ha this cwstruetfpn. 

CfcA«a 5 6. The term PwtriijfrWMrita, which occurs m t^o $$$* 
nal text, » explained ‘by some coiompotatora, l;>. signify one who 
e spumed the order of a religious anchoret, .aud ky pthe$8.an 
from a religious order; and bearding, to- the best authorities,, one who 
has entered .into an order of devotion. forfeits all righ t of inherits nee, 
whether he remain* m the order of a religious anchoret, or quits it 
to resume that of a housekeeper. 

mhMfUto, says, thai theordorc of devotion are, lat. that of the 
prolteM- or perpetual.fitudeas «%.. thpat of the hermit; 3d. the last 
order, or that of thp aeocric, 

Cj,asr 15. The tgnu.ff Ling* is explained hy JimiUavd/ifta, m u 
person wearing the tohew of religious mendicity-, and ope who ha,8 
become.. a religious wanderer, or ascetic ; hut it .is explained by some 
commentators as intending a fraudulent wearer, of uocred marks. 

. .MpgkMw4a>M ex.pUin*,& $ p.»« who rigidly practises austerities 
mtU/m,intent, toSo.do..a<m<tesw^ and the (Authors ot 
the fcvddmmMw4, ripddiirtumsetur rivddaehwulrm, au<l other 
works.. But the author of the $mtUkhtndma oxphias it, tr a hypo- 
crite w>d impostor, or solitary and heretic.” It ig explained m tjSj 
Vipmhdm matiaa'hn, < e am who wears a symbol which he is for¬ 
bidden to wear.” Mdman&Oux explains it, as signifying tifxmm dtoaqjjfc 
or one who makes a livelihood by assumed devotion. 

CnAsa IS. “ The son of a woman married in irregular order 
that is, a eon begotten by a- priest ou a..young woman of the-military 
or other tribe, married ia breach of that order which is prebribed % 
the law when damsels of various classes arc espoused by rnio wap,; 
that son is not capable of inheriting. 

w The $cm of a womanwupei-ior in class., but married to a ra.^i of a 
lower tribe, is not capable of inheritance/’ 

Juun.tavahona ordains: <v If fc woman of superior tribe be espoused 
lifter nurryiug one of inferior cla.se, both marriage, a are eoxitmy to 
re|;uioi order.*' ^ 
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Jdjjittindtka myi: “■ He who as born of a woman unequal in ranlr, 
but 'taken in marriage according to the order of tiie classes, may be 
■hair." • ■ *’ >'<" 

The term ** son of » woman married in irregular order/' la explain¬ 
ed by others, " the son begotten on his wife by a kininutt I fagotti} ap¬ 
pointed. the aon 'di'ai.' unmarried: girl, aad'the like.’* But the author 
of the Yid&dtfahandHm ■ explain* it, a a son of a wrinuta married in 
•i'rtegi'iJar orilfer/* ’ 

Nifat&ntka says; “A woman. being married while her elder sister 
remain*:' uhrhariied, both the elder and younger sisters are called 
women married iri irregular order 1 /'' ' 

It is said in i&i& Virdtiudhfoitem&ni, that the marriageaccording to 
Ja w takes place only with one of the same class ; and the woman who 
is rn&metf In breach of that law, is called a woman married in inrogtt* 
lAr order/ 3, \ " 

<r ‘ He is called c the son of a womanmarried m irregular order/ 
whom a person begotten on a woman of unequal rank married in 
broach of that order which is proscribed by the law when damsels of 
f variousare espoused by one man. The son of a woman mar. 
r xk(l m irregular order inay inherit, provided bis mother be eqtfcft in 
class, and the issue born of a woman unequal la rank, but espoused in 
ireg ular order, fctoy’ participate***- This is Ouxndesvmra a exposition, 
'which ?$ concurred in bytli e authors of the Vivddabhangdtmva, Fivd- 
1 davkirndfr'ina, and Other authorities. “ The son of at woman married 
in .irregular order is unworthy of inheritance and so is the wm of 
v woman espoused by her kinsmen/* The Svirilichandricit. “ He 
who is bom of a woman of m eqaid. cLu*. .Imt married in an irregn- 
‘ lor gradation, and also one begotten on a woman of an unequal class, 
but espoused regularly, are both excluded from participation." The 
' VwddatArvJkiva. 1 ' 

te The sort who is bom of a woman descended from the attune primi¬ 
tive utock (ijotmj with her husbftfid, is not capable of inheritance.” 
This is the interpretation adopted in the Yijmahn ra Maym'ha. Hat - 
•ndbarai ViViiflvehintdmuni, Fie ado. dumdrica, &c. On this subject the 
Vlvddalhangdttuxt'a contains a long argument, to prove that after con¬ 
summation the marriage it legal, and concludes with a spatial distinc¬ 
tion, that, bidoe the marriage of A Sndra with « woman sprung from 
the some primitive s&tak' jb authorized, the son born of such mamago 
is capable of inheriting.” 

CjIasw 19. In the original text, declaring the incompetency of n 
person who illegally acquires wealth to inherit, the reading is adhm* 
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ntipfufayali. The term « prailp^dayalir (acquires,) 
xa the Vto&dtirriawwtu and other works, as signifying 
ns; bat others explain it fvyatij) dissipates. Mo- 
hrnmra. T&-rtuk';nmm • c* pounds it, gives to harlots." 

The term t( illegally’ is explained by Chanitemara and 
to'mean* By gambling ond the like; «nd By stealing,affording ttf the 
P'it&MrvmiweliL It is- k*id' -down in- the Matt\&wra, that some hold 
that “ he who dlsiuputea the wealth 1 j capable of inheKiting no more 
than tho residue of a share, after deducting so much as bos hem dis¬ 
sipated by.Mra." But Jmjanndtfa. states, chat so mnah sb»H be de¬ 
ducted out of hia share sis has been expanded with uo view to. the sup- ■* 
port of tha family, to religious duties, and the like. 

Class 20. “ One incapable of transacting business/' that a*, 

who is ignorant of civil affairs. MdmantUha. “ Not become capable 
of civil transactions/’ Vijnt/anemam and others The author of the 
SiwitUhandricd explains the temp T Dumb and tho uka/ nhih/cyan* 
w4$«> bolds that the term- may be also -explained, “ Neglecting civil 
affair**,’'’ and solely devoted to religious affairs. 

According to the Rdtnacara> the term means those not become ca¬ 
pable of civil transactions ; w&o- should be supplied out of their allot¬ 
ments committed to kinsmen in trust for their use. 

CiiiAsa 23. - The term u one Wko\U addicted to vice,”- is explained 
by JhnfttaotiiuM, a One who is averse from pciforming his father's 
obsequies and other acts of religion by Sricrithna, ; f One who acts 
in such a manner as to disqualify himself front the performance of ex> 
equial rites,’-such as cohabiting with a. woman whom the law forbids 
to append). Chandeswara explain’ the term, devoted to gaming or the 
like; and they who aix ; disqualified for acts of religion ordained by 
law, are suggested bv tho terra odd jefcod fco vice, and incompetent, to 
share the inheritance] and according to Cullncahhatta, in commenting 
on thitf.passage, those brethren who are addicted to vice, such aw gam- 
hilag, whoring, and tho like, cannot inherit, oven though they are 
not degraded. 

Class 22. This dh qualification seems to he almost of the same 
nature as the foregoing one. The tom ei ono who is destitute of 
virtue," is variously explained, One who Is tainted with such vices 
os render nia averse to the performance of ancestral, obsequies. Ma¬ 
kes war a. “ Tainted with those vices which are the reverse of good 
qualities/' Rag.'umndana, '* Corrupted - with, vicious qualities/' Aoh- 
yula* w who> averse from performing obsequies and the like/* 
The Cidpataru. “Out who is destitute of such qualities aa may he 
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Cjlass S?3L ft. s(H said in «text of Yrib'i^aii: (t $ boh who -hue no 
sacred knowledge, v. orisomrago* nor industry* nor devotion* »or libera-* 
1 %, a>id i vrho.o03^rv:e&JjLol..bu{i»‘jfr,(>ml gwd customs, must ha-oon@i-» 
'tiered, as similar to urine and ©rdqj&/‘ Upon which Jagmnuthu re* 
ermrkstj.' that macrod- knowledge courage. and industry, " snveraUy 
x*‘hifce to the three-first classei* : w rt devotion- 1 and the .rest, concern all 
tribe*/’- ‘flrafticmonal gnwhi customs-:” the term may be oxpiuine&, 
ft- The practice, of. virtue to the ottomet of bis power/ 1 It follows, 
therefore, that .-a soflj even- though free from, vice, who neglect* to 
fulfill presr.nbed duties to the utaipsVof his powor^ is excluded^■from 
jyirriei potion. • 

Ci..A«s -53ML. The term “ta who n 0 gfcot ; their duties/?- ia ex-* 
plai ned hi-Those who fUHvmcapable of duties. 1 ’ Jdgan* 

explains it, •"•Those vcjbb- »va disqualified for a<p* of religion, 
such m sacrifice or tho liku." Thus a similar term.is iified in -the* fol« 
lowing verse: “ Wealth is' icon 'torcd-. tor •• the .sake of defraying sacri¬ 
fices; ; therefore distribute it among honest persons for that purpose, 
but not among women, ignorant men, or such..as neglect their duties / 1 
But bore it must bo observed, that " ignorant” means, unacquainted 
with the gtyairi ; .not knowing the uafese of that prayer. “ Qiw. who 
negleets his duties :* 1 one who performs not the ceremonies enjoined 
at morning and evening, twilight, and at noon, wov other daily acts of 
religion. The legislator declares an ignorant man, and one who 
neglects hik duties, incompetent to sacrifice; “Him who neglects 
solemn rites, the ignorant man, oao who is afiUcted by a -.grievous 
malady, and out* who acts according to, hi.-? mere pleasure, the wiao 
have declared impure even until death/’ 

Cjmjbs S5 s w Those who are immersed in vice;” that is, those who 
ore continually occupied in t>ya&u>ui< which is defined by Mtinninatha as 
follows;—Hunting gambling, ahmpltig in the day, calumny, whoring, 
drinking, dancing, singing, playing (or music), and idle roaming; 
those ten arise from desire. Depravity* violence, injury, busy, rualiee, 
fraud, abuse, and assault ; these wight proceed from anger, 

The tern <r vyaaam" is explained by dmeira, (t linger or ralamlty, 
falling low or erring, vice preceding from lust or wrath:"..c( *egueaU 
ly the heir most support those who have- fitUeu off. IVotri their dgfcy, 
vhat ia, who are addicted to gambling and the like; and suoh as are 
impelled by vice proceeding from lust, that is, addicted to the society 
of harlots; and those who are impelled by vice proceeding from Wrath# 



Of JLv;clu.ric?i from In hw I fame, 

who always design mischief to others: it tbllovrafrohi the mainte¬ 
nance ordained, that they shall be excluded from participation. To* 
ymr,iathti, 

Ci.a.ss 96. According to the Hindu law, the filiation of twelve 
descriptions of sons, in addition to the non of the body, namely, the 
son of, his wif| by a kinsman legally appointed, the son of b to appoint¬ 
ed daughter, the son given to him, the son made or ad&ptedy the son 
of condoled birth, the son rejected, the son of a young woman, the 
son of a pregnant bride, the son -bought,- the son by a twiaKmmisd 
woman, the son self-given, and the son; by a Sfidnt, was lawful in 
former ages; but by the law aa it exists in the present or Call age, 
the Odttac'i form of adoption, m the only form universally recogniz¬ 
ed as legal. The law om current in the province of MUMtti, however, 
permits the adoption of a sou made /<Kurla or J£ritrimaputm ) 
The son begotten by a Sudm ea-hia slave girl,-not married by.him, 
is entitled to participation; and there are other lou.il »nd peculiar 
exceptions. 
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OF PARTITION. 


CASE. 1. 

Q. Is a person competent to divide his self-acquired 
landed property between his two sons by his senior wife, 
having reserved something out of it for his own mainte¬ 
nance, while his junior wife is pregnant, or while there is a 
possibility of her bearing children ? 

ft. The individual in question is incompetent, without A fathering- 
having: reserved his legal share, that is, two shares of his a partition 

” " . , , , among Jus sons 

wealth, to divide bis self-ncqmsibons, whether real or per- mutt reserve 
son a!, between Ms two sons by his elder wife, while his y* i^en^he' 
junior wife is pregnant, or while there is a possibility of J n £ i ,a * fc ^dd- 
such wife’s bearing children. 

Authorities. 

“ Who acts otherwise than the law permits, has no 
power in the distribution of the estate,” 

“ They who arc born- and they who are yet onbegotien, 
and they who are actually in the womb, all require the 
means of support; and the dissipation of their hereditary 
maintenance h censured.” 

M If the sons were separated (from the father) while his 
wife was pregnant, but not known to be so, the son who is 

v ■, 


Of Fartition. 

afterwards bom (of that pregnancy) sl&li receive libs share 
from his brothers*.” , ^ . 

Calcutta Courl of'Appeal* : 

CASE II. 

. $>. A Hxafyndn, wjuj was pofe»<Bssed. of -same ccpse- 
craterl ny<\*u3, rent-free lands,, and ancestral and .Sslf- 
acqnireci.landsj .had three son’s. Previously 'to his 'death, 
he.yes ; bdly '.gave the lands and consecrated images, to his 

—~-----—- ; --——t* 

* It should not be supposed., that according to the-Hindu IMv as 
prevalent in Bengal, there is a fixed period for a father’a distribution 
of fids mm acquired property ^' w hatev er description ; for.tbc father 
has exclusive. control over his own acquisitions, and he may distribute 
6ueh property by giving greater, by less, of equal shares to 'his mm f 
and unity receive to 'himself whatever lie chooses, whether half, or twro 
shares, or thr&e- Bis choice alone detornimes the time of making'-* 
partition of Ids own acquired wealth,, and the distribution docs not 
op rate to debar a male child born subsequently thereto ; for his right 
Vtiti subsists over the paternal osiate, as appears from five Mowing 
passage of the myabfa'wa: “ Iftfto father, having separated his sum* 
no.d'having'reserved for himself a share according to law, die without 
IMi minuted wi,thhfe^oic5i than a son who is.bnm after the partition, 
shall a|onp take the father's wealth ; and that only shall bo msallot- 
rnent. But, if the'father die after hiihsblf witff'edinb of 

Ms' 4‘oii;s that soix Khali reoeiv© his share frond the reunited co-heirs. 
If the sons were separated (from the father) whiioMffwUq was preg¬ 
nant, but not known to be so, the ami'who js afterwards .born- (of that 
pregnancy) shall receive Ms share from'his brother. Not one only, 
but even many sons, begotten after a partition,shall take exclusively 
the paternal wealth- “ All the wealth which iff acquired 1 bv the 
father himself, who has •Made a partition with his sony, goeb to the 
B 0 b begotten by him after the partition.” CJnthr the term ,f all,* 
wealth, however considerable, which is acquired by the futhsr, goes 
tu the son begotten by Mm after partition” But the folio weirs of,the 
Benares school biniiitain, that the father 1 b subject to the control of 
hf ;J sou:.- in"regard to the immoveable estate,- whether - acquired by 
jbimaelf, or inherited from his father or other, predecessor. AM in. 
conformity to such opinion it may be hold; that a father is incompe¬ 
tent to distribute his soil-acquired landed estate until his wife is past 
child-bearing, though that ia not distinctly stated la the Mitdceh&ra, 
in the chapter treating of the right of one born after partition. 
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eldest sow, and the rent-free lands to his other t wo sons, 
in this .case, is there any necessity for the execution of a 
document to perfect the verbal gift ? h\ other words, should 
the father have died, without executing a written gift; is 
each of his sons entitled to an equal share of hisproperty ? 

JR. In this case, it requires ru> written Iristrinneiit to Aannajail 

' • ' 1 , , .... . . diRtnbutiOAi 

pcyfoct.itli€ gift, as far as regards the seil-acquneci pro* «jaiiebyu.'iVi-^ 
perly, and the sons are uicpmpefent to disturb the difitri- jjj** 
button made by the faiher, even though there be ho doo(*.~ 
men?, forthcoming. They are entitled, however equally to petty is valid* 
share the ancestral lands. ' 

Authwhitiew 

,2V tireda says For such as have been separated by 

their father with equal, or. less allotments of wealths that 
is a distribution: for the father is lord of all” 

Yetjnyawakya >~ :i When the fivthcr makes a partition, 
let him separate his sons according to his pleasure.” 

« Whoa the father nifties a partition, let him separate 
his sons (from himself) at his pleasure, and either dismiss 
the eldest with the best share, or (if he choose) all may he 
equal-sharers:” MttAvsham*. 

Zillah Minylmhvh. Qls, > 


* This, it will be ohs;ervfiij!, waS A Bong*! ease*. Had it occurred 
eis^wliem, the opinion would have been different* tbfi law of Benares 
anil oilier schools not p.draitbirjg on unequal distribution of real. pro* 
petty, though acquired by the father kixmtelf. According to the Hin¬ 

du law, a writing is merely used in m^ntorl-tm rci, and a ••written 
instrument is not essential to the validity of any disposition of pro* 
perty, 
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Of Partition. 

CASE IIL . .. 

Q. A father distributed his property among ids sons, 
and subsequently to that distribution he wished to take 
it book froin them. In this case, is the distribution feyo* 
cable by the father ? / 

R: If the father have divided’hi, & self-acquisitions among 
'his soils, and subsequently become indigent, he is corope« 
tedt to take back' such property, as is expressly clee hired 
by a text'o i ilarita cited in the 'YivAdackint'dmani:' 

K A father during his life distributing Ills property/may 
retire to the forest, or enter into the order suitable to an 
aged man; or he may remain at home, having distributed 
small alldtihehts, and keeping a greater portion,: should be 
become indigent. He may take it back from them.’* 

■ZitUh "'SHfth-abddr'X 

juiyvsthi mm f • 

CASE IV.- • 

Q. 1. A person had three sons, the youngest of whom 
absconded from his family house, and the father went 
towards Bindrabon to make inquiry after him. His other 1 
two sons remained at home. lit this case, is tho eldest son 
competent to exercise proprietary right over the landed 
and other property? Supposing the eldest in this iriten d 
to have adjusted the proportion of his father’s share of the 
joint property by means of arbitration, in this case, is the 
adjustment complete and binding ? 

JR. I. • In the abduce of the father, who proceeded to 
* Bindrabtutt to inquire after his missing son, the el.de; t son 
is couioeteut to manage his assessed lands and his other 
property, in virtue of which die may exercise proprietary 
right over it*. But any partition oi joint property guide by 


* UshoukVnot be supposed, from the .doctrine laid down ix» thw 
case, that according to-the Hindu law it is a settled nuudm, that fcha 






Of Partition. 


means of arbitration without the father's permission, can 
not be consideredl as iawfab . 

% If the father, at. the time of his proceeding to 
Verbally left directions with his eldest son to 
adjust the dispute regarding Ms share of tlie immoveable 
property hojd in joint tenancy.-with other ca-heirs, and 
lie (the eldest son) accordingly did so while he was absent, 
mid the father upon fils return be not satisfied with the 
acijustmep^ in this case, is such adjustment good and 
binding* '‘,. 

Ji, 2, Supposing the eldest son, in .the absence of his But, with his 
father, but with his permission expressed at tbo time of his 
proceeding to Bindrabrm, t o have olioaon. an arbitrator, die 

and to have received his legal share of the joint property, 
separated by means of arbitration, such ..partition of the 
estate is good and binding, even though the father after his 
return wish to recede front it,. 


<?. 3. A .person hail an only son, who in the absence, 
of his father having chosen an arbltr-ttox*, caused a par¬ 
tition of iiis father's ancestral immoveable property which 
was held in joint lemmcy with his other co -heirs ; ami the 


eldest fiorvfe alone entitled to manage his fathers estate, find that the 
other sons are to bo debarred from tho management The lav? autlib- 
rhses .. a capable son, whether he be eldest or youngest, to manage the 
estate; but if each son claim his share of luanagejCnent, he is compe¬ 
tent to do so. • A sou who is capable may assume the management, 
■with the consent pf the. vest, during the father’s absences or at his 
death, as appears from the subjoined extract of the DJyubhdga: "Is 
not 'the-eldest son -alone entitled to the estate, on‘the demise of the 
co+tieifa f and not the rest of the brethren ? Not so; for the right of 
the eldest (to take charge of the whole) is pronounced dependant on 
the will of the rest Thus Nareda says: '*• Let the eldest brother, by 
consent, support the rest, like a father; dr let a younger brother, who 
i» capable, do so ; tho property of the family depends on ability. By 
consent of all, even the youngest brother, being capable; may support 
th&i$st •.JPrimos ; «nifcure.-l8.aot-a positive ruW 
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father, having returned borne dissented from the measure, 
amt shortly after died. The son who caustv;ithc partition 'U 


still living, and wishes to recede from it. In this case, is 



made father’s absence, without his express permisisi,on, 

.and to which the father after his return did not consent, is 


illegal; and on the death pf the father, If the sod who caused 
it to be made wish..to recede, it capnpt be considered as 
* good and binding. 



'€ASB p 



Efff mTm flm moveablo -and immoveable, bygift froiif Ueiv maternal grand- 
font the eldest .died, leaving .a. ; s<m (the complainant), and 

ana oio^ot t&wu r - • ■ " .■■" ■■• ; . ■ 

iHinq, die son then thoir nrpther died, Suhseqmmtiy to. bar death? t>vp 
t t-nli Jed n» Sed of the. surviving three, brothers djed, ope leaving a daughter, 
iw^rnnciS w ^° pother of mad* issue, and the other a widow, as 


their heirs. A part of the. property .is..in joint tcnatioy? 
and the other portion is separidt?,-. .and,. in.thfe exclusive pos¬ 
session, «f the several, individuals sp ecified. The eompkir 
mvrtfcy Ming the son of the oldest brother , sues, for partition 
of the estate; and the defendant, one. :of .the brotbets, admi.t r 
ting the inchoate right of the piauitUl, states, that while he 
(the defendant) is living, his brother’s son. cannot have an 
•equal share with him. In this case,, is the property a fit 
subject of partition while one of the lVmr.brof htu ^ exists, or 
will the surviving brother be entitled to a superior portion'' 

H. All the grandsons were equally entitled to the .gift 
of their maternal gikudftther; and should one of them die 
during the lifetime of his mother, leaving a son, his son h# 





^ : >■ ?. ‘f-'i 'fO' ■■•■'•'.' '.V, 

■■'• '- ■ ! Sr$Wf> •■' i'i i • '■ '■■ 

f arhtiofi 

wwt 

the exclusive right to *4\ property to wkeh las father w;m 
entitled, whether di\ i$ed or . wuHvided. The folio wrng fs 
the doctrine in the ■MitMmrA ,; B&yMdgct, ,m$ other 
Moks M Mr* VHhmtMi: * £»' «& ^efcui ^ b * 
•equal sharers of. that which,;* acquired by them in eon- 

ZftUh Boo(jhly : .} 

April 18M» 1 

CASE VI. 

$/ Two' Hinclhs-'wdte' Hvittg uAclMded in wqmct of 
food, and in joint enjoyment of the produce ot their ance?}- 
tral Udook. One of them, by me#s of borrowed money, 
purcfcflsttd some lands. In this ease, is the other ihdivi«. 
dual entitled to participate hi '.the lands so purchased? 

‘ ’ll. if appear*. in ; this c*$£,*ha £mo of the individuate 
above alluded-to, while-'he m& 'to&•'coparcener ■we4 i e J living 
•in the joint .possession '<*f;tketr patrimonial real property, 
and jointly in respect of feed, - purchased- some lands witn 
borrowed money; but it h not distinctly stated whether 
the debt was contracted, unilthe purchase whs mode, .with 
or without the consent of tho Co-parconef. Supposing 
the transaction to have happened with .ihe consent of the 
other partner, theta’h« is entitled to participate, and must 
pay the debt, proportionally ; hut, on tint: other hand, if 
\ i9 was no party to. tin- trnnstoetion, the purchase* has an 
exclusive right to the property, ami h* n atone bound to 
liquidate ilic debt. 

CUy itei'ca; \ 

SfiUfc 18*0. > 

CASE VII. 

Q. L Whether, >y reasrm of ibt father of the appeb 
Jams having ratted jointly with the grandfather m tho 
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Of Partition.*. 

respondent, at. the time he purchased the xeniindaree suul 
built the house, but without paying any part of the cost; and 
without there being .any joint hereditary funds* the appel¬ 
lant;} had any claim in law- to share in the estate or. 
bouse ? 

M. 1. If-the grandfather of the respondent purchased 
the zemhidaree singly, with the produce of his separate 
industry, and without any awl from funds ancestral or 
paternal* such- smnindaree U property exclusively hi$, in 
which no other can have a rigid to participate. And if he 
obtained a burmotur mnnud for land in his own name, 
(which it.appears he did,) no one else can participate in 
it And supposing him to have but If; a brick house on 
ancestral lftnd, with separate: funds of his own, even in 
that case, such house wouhl not he property in which 
shares might* be claimed by any coparceners he might 
have : coparCeuers in the land would, only have a claim on 
turn for other similar h ud, equal to their respective shares. 
Such is the custom, or unwritten law. From the more 
circumstance of messing conjointly, copartnerShtp in pro¬ 
perty clods not follow. 

<Q. 2. Sttpppsrtng them to 'have a claim, what would be 
the share of each? and‘whether, after the lapsl' &f. thirty- 
eight years, during which the respondent'^ grandfather and 
father had been in possession, a claim on the part of the 
appellants,, for separate abates, was maintainable ? 

JR. 2, Had the appellants been origima%; entitled to 
shares, they could have taken them after thirty-eight years, 

• or after any length of time, as far as the fourth in descent. 

Authorities. 

The text of Menu and Yishmi, laid down in the Daya~ 
bhdga : “ What a brother has acquired by his labour, with- 
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the patrimony, he need not give up without his 
assent; Tor it was gained by hi» own exertion/ 1 

• Sancha and LiMtat-** There is no dfafoteri of 
or garden made by one son for hiuisetf rot water-potm 
ornaments, utenhls for food and the like, nor of concu¬ 
bines or clothes, nor of water in pooh or n°r of pas¬ 

ture grotind' and roads : so said th&lord of drfetvtcd-- heinga. 

Dev ala: — “ Partition ofher’itogc among undivided par¬ 
ceners,. and a second partition among divtded re.iativ^ ,' 
living together .after reunion, shall extend to thy fouitfyin /i 
descent: this is a settled rule/’ , • ; ; ; y ' 1 

Sudchr Detvanny Adawlul, \, 

.... $epUm&m'4tfr, 1801. ). • i ; Vv . 'dv' 

Khodeevmn Scrmaand.Oohuhanund Script'. Tudootiip^ ' 
a minor (through his guardian Goaroopershacl.) 

; case. vnc/\';; ; ;; ; . 

Q> The.respondent and appellant..being ftp? Me. 
ihers, lived jointly' till -the .month of M> f t $-~.$* 

' The respondent (the elder brother}.^ ’ 

•acting as fehsildar or collector, ijaratfa*' or fanner, 
the like capacities ; and the app^tam* p£ had earned 
money by acting as r, jjoiref^ht-’ or o^t ot. t 
other empioyjpent&V’; •...They, piiv^haae^ iuv-L'. _ ok* - 
some in the names of othor, jpctf.ops. w>th- tfi^ir -.if;,*P : w 
wW. hviti/f in fitMnt sfate ; a - ' refomot of 



by both the brothel, without the aid of th- patrimony, 
but with that of their, own acquisitious,!)^ equally <l,iyided 
among them, or U}U older brother witfjtyho** mdnej the 
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greater part of the estates was purchased, entitled to any 
superior share)' if so, tohow much ? 

Brotbaw liv- M. Property acquired by the appellant,' living jointly 

his brother, without using the paternal estate, bc- 

fthure tiu-ir 8<- comes Jiis exclusive property: and that purchased by the 
quisitiomtome ., x * 

iimtmut of t.he respondent, earned under the circumstances stated, become:? 
b':ted bytheihi Jgs own. estate. If the property was purchased w ith a 
lOtfp^tirely* greater share of the xespondeni’s funds, the less sum being 
contributed by the appeliarrt, while they were living toge¬ 
ther, each of them is entitled to share the estate* in propor¬ 
tion to the funds respectively contributed by them to the 
purchase of the property. Whatever property may be 
ascertained to have been purchased by each of the parties, 
each is entitled to, and such portion should be considered 
the exclusive property ol each; but where the proportion¬ 
ate, contribution of each .may not be determined, there is 
:u> rule in the law by which the respective shares to which 
each is : ’ea$tled can be ascertained. 

Authorities. 

cited in the J)'tyauhdi)a and other tracts: 
Ml r^ver .‘?tse-h;Squired-..by the coparcener himself with- • 

detriment-- to- .the hither*® estate, as a. present from a. 
mmb'o:; iygift -.'At. nuptiid/?, does not appertain to the ep* 
kfUn^ [ a $kmwsbWi be assigned to wh per$pti in 
proportion to the • amount of - his allotment; be it liuh- or 
bet-n naed.” Tiusria ieidtbvwii in the 
other authontles. u Or 
mf.wnmg niay be 'from' reasoning:-(with- 

Orf the n-uiblr) iiifo^WgMthsi<:origin of the rule from a 
' io?i ,po^ago-.oj' scripture}-w hich is acquired by a 
person,• ta'burg'*-: t : \cf-lively to- him, so long as ho lives* 
The Btiyobhaya, 

Sudd fir £)evHMmy.£dmviu? : \ 

Mmj 28th, Itfll. ) 

liosha! Chukrawulec, v, Badhanath Obukravudee, 
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CASE- IX, 


Q. A person having left his family house, proceeded 
to .a foreign cofefy w§| his material uncle, by whose 
assistance He obtained a situation thefti. He acquired 
some landed property m eoparceaury with Ms unde above 
mentioned, by his own labour and exertions, and at the 
time. of -His acquiring sucii property His father was alive. 
Subsequently to the acquisition of the estate. Ids rapnr 
went and li ved with him, being joint m tho article of food, 
for a short-time ; and then he (the fivliier) having returned 
Home, died. After the acquisition, his two brothers also 
of the whole blood lived with him for some time’, bat occa¬ 
sionally they dwelt at their own house. While they resi¬ 
ded at their brother's, they were jolntf’with respecf’to food j 
and while they lived at their own house, the lx: brother (the 
acquirer) was,hi the habit of sfeoding them money for their 
support. Now one of the two brothers claims one-third of 
his (the acquirers) prop arty; and m this case, is the claim 
good and valid ? 

It if the brother (the acquirer) obtained the landed Amp.ai»not 
estate by his individual labour, without using the .patrimo- 
ny, his other brothers Have-Ho right to Ms acquisition^as J ,r8;hrt ' n 
iff declared by M<?W i{ -What a brother has acquired hy vldffitkT'' 
labour or shill, without using the patrimony. Ho shall m»V ^IrlTbyW 
give up without, MsduSent; /fordt was gained by °, mi unm &$* 

exertion,” - . ' ■ ■ . \.;‘ weaiw ’ 

- I'yw—“ , What .-a-msui gums by ids Wn” abilitywith* 
onf relying on the patrimony, he shall not give up to the 
coheirs, nor that which is.acquired by learning.* 
l J u tna Vo art of Appe al 

J u niceyut tiai, Fan per, v, Huqseqat Rai 

X 2 
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CASK X 


Q. There were two brothers,- -who during the Iite«fioic 
of their father* and while- they were living together as an 
united family, purchased some lauded property with their 
respective ‘separate funds, and retained their respective ac¬ 
quisitions severally, wot jointly. On the death oi the father, 
Ms property was shared equally by his two sons. The pro¬ 
perty in dispute is that which one of the brothers, since 
deceased, purchased jnfthe' name of his son with hie wife a 
money, white Ids father was alive, and while they were Viv~ 

' ing in a state of union; bx this case, is the surviving hro« 
tlier''entitled to" claim imy share of the property so pur- 

chased by-the deceased? , i " z 

■ B. Tinder the circurtistances above stated it does not 
’ appear' that the property in question was acquired either 
wifilVthe funds or labour of the father or of the surviving 
‘ brother^consequently the brother, though living in a state 
of union with the acquirer, has no concern with his acqiii- 
sition. 

Authorities. 

The following tats are laid down in tin* Ddyabkdya Altd 
Mii&cshdra: u What a brother has acquired by Ms labour 
without using the patrimony, hr need not give tip to the 
' •coheirs'; nor what hits been gained by science/' 

« ’Vi&.fever elee is acquired by the coparcener himself, 
•without detnmeut to the father’s estate, a present from 
a friend, or a gift at nuptials, does uot-appeit&M to the 
coheir.” 

Daeva Court of Appeal, V 
January ISth, U>20. i . 


uwisr^ 
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€A$K XI. 

[). Two brother's possessed m oiglrtr&ima share of m 



um:ostr.»i dependant tedook, and lived apart, .though the 
estate continued to ho held by them in joint.tenancy,. The 
xemi'/ut&r or proprietor ipjf the dependant tcilook seized the 
w hole est ate for the amars duc from the other eight-anna, 
share. The elder brother died, leaving a daughter's, son by 
one of his wives, and u widow. The second brothel' next died, 
leaving two sons. At ter the death of the two brothers, too 
, tafoofe m* aHP m ■ t Uzemindw'** possession. One of the 
younger' brother's sons?, and the proprietors of the other 
eight-anna share, brought an action against the zemindar 
to recover the property m question, wh ile the elder brother s 
widow w as alive; and -afterwards settling the matter by 
compromise with the zemindar, wq-e. reinstated in the 
possession, of the property, but the whole eight-anna share 
which belonged to both the brothers, was retained exclusive¬ 
ly by the younger brother’s sons, who caused the widow of 
the elder brother to draw up admiofgift of her husband’s 
share in their favour, ft has been proved, that a lew days 
prior to her executing that document, she was in a state ot 
insanity, and that she died eight or nine days after the 
ew’^tidvr of the deed of gift. Her exequial rites were pei■- 
formed by one of the younger brother's sons. Previously to 
her making the gift, her husband’s grandson in the female 
line made 'objection? thereto, and presented a petition to 
the ruling power, setting forth his objections. On the 
death of the elder brother’s widow, his grandson claims 
his share of the dependant talook. In this case is the 
grandson entitled in any share ; if so, to what proportion ? 
Was the widow competent to give away her husband^ 
entire share to his brother’s son. or pot? 


jR. Of the eight-anna share of the dependant talook* 
in this case, one mojety belonged to the elder, and the 



One-fourth, 
ov«r and above 
ItiB own »har t 



family mate, 
goes on parti¬ 
tion to mm 


who jre&Ovefed 
it. , 


The aoqtilror 
takes a double 
shareou parti¬ 
tion, whpru 
an<*esx.ral'pro»- 
perty Ms been 
used in making 
the acquisition. 
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other half Ip tftfc younger brother; and the zemindar, it 
appears, seized their shares, together witfcthe other eight- 
anna share, for the rent due from the latter, and the young¬ 
er brother’s son recovered the property. Under these cir- 
cUtastiUKes, a ope-anaa share out of the fom-aima, share 
which appertained-to the alder brother will goyon partition 
of the estate, to the re cover or over ami above his own share, 
and the remaining three-afina share to the grandson. The 
gift •which was made by the widow of the elder, brother to 
her husband’s younger bimkvr** son has no validity. This 
k conformable to the MpaMdya.md other authorities. 
■iitUt/ Dacca, | 

Iime2bth, 1811 . > 

, oasis m 






Q. Three Hindus (being uterine brothers) live as a 
joint and undivided family, and acquire some property real 
and personal, without relying on the patrimony. The 
eldest brother separates himself from his brothers, arid 
takes the whole of the property exclusively, Without co¬ 
ming IP any division with hi,* brethren. ifappears that the 
acquisitions of the oldest exceeded' those of his brothers 
Under these- eiremustaneesyhow should theproperty be dis¬ 
tributed,?' • f 

'M. in this case, the three brothers living in a joint 
state, acquired the property real andpersoaal by their own 
respective funds, without relying on the patrimony, and 
therefore each brother is entitled to a share corresponding 
to the extent of liia. separate funds applied by him towards 
£he acquisition. If one of them had acquired "it; relying' on 
-ancestral joint- stock* the gcqtdrn shall have twice as much 
as the rest; in. other wards, u double share. Should any 
one acquire property by . dipt of .•Ms own funds .without 
using the common stock,, the. acqiprcr takes the whole 
acquisition. The authority for this opinion is the following 


» \ a \ 


fill 


B 
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^.ifccwirie of Vyasu and Yfywyawalcya laid 'd&wn- In the 
IMyabhdga, &c. 

* If tne joint stock be nidify. aha rmn should bo assigned 
to each person in proportion to.tfoo aniotthfcof his allotment, 
foe it little or much* * which has been used;” Ci -What a man 
gains' by bis own ability, without te lying on the patrimony, 
foe. 0ha.ii not give up to the coheirs; nor that which is 
acquired by learning.” “Whatever else is acquired by 
•the. coparcener. him*.fol& 'without detriment to the father’# 
estate; as a present from a friend, or a gift at nuptials, does 
foot appertain to the coheirs.* “■ The brethren partkd- 
p ate in that wealth, which one of them gains by valour or 
the like, using any common property, either a weapon or 
a vehicle. To him two' shares should he given; font the 
rest share •alike.” 

City of Dacca* } 

'May IMtim. $ , 

:CASEXOT : 

<?• A boy. received some jewels fond other articles as 
Ymdmyjf; hi: tbe timoof his Am$apr<hwiaf , and his mother 
having sold those prCs^tty purchased a landed estate with 
the produce of the sale in fcs name. In this ease, is foi# 
other uterine brother Entitled to share it with him ? 


H. Whatever property (whether cowibHng of ohm- Land P ur« 
mnnis or other effects) is given ,a.$ Ymitwafa a hoy, that 'p*** %.* 

J Ixvjr by means 

—— If- <-*• ■ - ~~~~ — ■ ■■ nr ■ ^OUCHCCty 

* The turn “ lautucii’ signifies* any thiug received at the tfoncof 3S oovliabio to 

marriage, it is derived tVow tiie ^erl> yu, t frtixj, by adding the. ?anit,on ‘ 
neuter suffix, an an iroidh’qf bride And bridegroom takes place at the 
time of marriage; What is then 'received is calW Yautuw ; buttle 
tern* is genemQy u.'ied to aenify dojiathma {riven at the time of each, 
of the Sarui'ctirm oic eemnoruea. , 

t This is the ceremony of feeding the child with rice, in thasftcrai 
ur eighth raontli, or when he has cut his teeth. For auenumeration of 
the dilttoflhfc 8av,%c&rm t Ms note to Colebrooke’a Dig. vofo iii.p, 104. 
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is to say, presented to him at the period of one of his initia¬ 
tory ceremonies, such gift is his exclusive and ah solute 
property; consequently his uterine brother has no title to 
share the property which was purchased by his mother 
.with his funds, 

ftillah Midnapore,\ 

Nov. mk, 1817. i 

CASE XIV,. 

Q. A person died, leaving four sons, and some self-acqui¬ 
red landed property. After the father's death, his sons lived 
together as a joint and undivided family, and they each 
purchased with their respective acquisitions ,e lands, 
which they annexed to the original estate. Under such 
circumstances, are the four brothers entitled to share the 
whole property equally, or otherwise? 

Property ttc- ft. The property acquired by the personal labour and 
the^hmiMbo of each of the brothers, ami annexed to the original 
distributed esta te while they, after the death of their father, were liw 
Rcrm’ding to ing in a state of union, should there be any means of dis- 
f^rfaeroploy- 4 criminating how much, either of funds or labour, was coti¬ 
ed by each. tribiited by each of the brothers, vriii be distributed among 
them, according to their respective/ contributions*. The 
ancestral property should however be distributed among 
them equally, 

Hamelumder Das, v. Gungadhur Mahtee 


* This however supposes that the funds used for the. acquisition had 
MOt, been derived from the ancestral estate. In that case the rule is, 
th;>.t a double share only goes to the acquiring brother. Vy&m c <f The 
brethren participate in that wealth which oue of them gains by valour 
or the like, using any common property, either a weapon or a vehicle. 
To'him two shares should be given : but the rest should fihare alike/' 
Vide, the jQdyabhdga, page li l. 
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O X person, living with his haU-brothor u : > a joint an.fi 


Ht 




vndivided family, without, having, come to a 5$para,tioii,. pro¬ 
ceeded to a foreign country, where tie held an official situa¬ 
tion* and purchased some landed property, hi this case* is 
the hali»l>rother from the, circumstance of jus living in co ¬ 
partnership with tlie acquirer while the acquisition was made, 
entitled to any portion of the estate.; if so, how will the pro¬ 
perty be shared between them? 


R, Under, the'circumstances above stated, according K> A man has 

•' . i _ HO tuli* tO 9.* 

thq doctrine cwt^ined in tlie* uitycxbjiaga ami other ’aw in acquisition* 
books, the brother of the half blopd has no title to pa*ti r ^**£^5* 
cipate in the property, .from.tne' qrcumstanc.e,. of his couth- 
nuing. with the acquirer ns a jpmt and undivided family 
wheife the acquisition was made. 

. April VWh ISIS-. 

." '.CASEtVI. 

Q. There were five brothers, one of whom, snljsequeotly 
tp.the...'.^<h^S .d<#t?b.. obtained jt reqtdirec Mo^.za in- bis 
own name? and,.in tiie name of onev of ids brothers, and 
died, leaving the four brothers above alluded to, and a 
widow. Does the Mouzfi, in question belong to all .the 
brothers, or only to those in whose name, the grant of it 
was drawn put V ....... ■ ,. ..... .. . 

B. Whenever property, moveable or immoveable, may The acquis?, 

have been gained by a parcener Widibat detriment to the 

paternal estate, such acquisition beconios hig sole property, <>wn means a. 

, 'r ; . i > - , ' .. lone is not <Hvi • 

and the. orber brothers aave no right.to claim it. .Should tiblo nmong hi# 
there have been joint labour' and jpipt: funds used, the uro: ’ llcr *' 
acqiusitbn ihust be equally divided among the'brothers, aa 
declared by Menu and Ythj/ir/tfivtftci/a: * Wh’at a man 
gains by his own ability, Without relying on the patrimony. 




m 
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ho shall not give up to the coheirs, mr that which is ac~ 

- / »‘ 1 rf ?'' - ; t w*> > :'4 , * 

,. . 'f!U!;:,;iiW 


iW,1 


<v uired by leamirtg* , • 

“■ Whatever-else h acquired by the .coparcener bimselfi 
wiUi<mi-.detrimei)i<: to the father's estate as a. present Itoiu 
a friend, or a gift at miptiuls, does not appertaiin to the 

ophoim*? .;: { W i t ,v- :■ ■-. '>x: 


CASE xm 

Q* Of two brothers., who lived together as a joint and 
undivided family, the elder died, leaving four sons, md the 
younger, brother and his son are still living. On the death 
of the elder brother, his four sons and the surviving !.) , other 
and his son separated in respect of food, but the property 
continued in joint tenancy. Certain landed property was 
purchased with the proceeds of the joint estate, as well as 
with money, which was jointly harrowed, by means of >;ue 
personal exertions of th?parties., in tbe name of.the aumv- 
iug brother’s son. The debt so contracted. was liquidated 
by the prpg^xjp of die joifot property, and the management 
of the estate newly purchased was wholly confided to the 
surviving brother's sen. In this ease, tovvhut proportions 
of the property is each of the above individual^ entitled ? 


AoqujKitioTjB /?, Supposing one of the two undivided brothers to 

made by a man 

jointly with hi« haye died, leaving four. sons,' and the other brother to he 


* A brother (vdwt her he be oftiui half or whole bloml) cannot: ^haro • 
the. acquisition exclosiv$y .mode by hi« brother without thu use of 
the patrimony ; but if it were made by thouae of joint funds, accord* 
tag tit the law as current in Bengal, the occpcror t,horild havef ’vjce as 
much os the rest of bis partners: but to any augmentation ju the na¬ 
ture of an increment this rule does not apply, and nil the brethren 
r?hare equally. “ A thong mi,separated brethren, if the common stock 
be improved or augmented by any one-of them, through agnctihure, 
commerce, or riniiJ&r means, an equal distribution nevertheless takes 
place; and a double shere is not allotted t6 the acquirer."-- Milvei- 
ffhard, page $7$. 
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iving, with a sots, and the family to have'-subsequently se¬ 
parated. in respect of food only, and after the elder brother's 
death, their property to have been undivided, and landed 
property to have been acquired by means of their j oint funds 
and labour;in the name of the surviving brother's son, and 
that Son to have managed, Hu? estate ; in this cake, the 
property will be , made into two shares, of which one will 
go to the four sons of the deceased brother, in right of their 
lather, and the remaining one to the surviving brother. 
The portion which will go to the four sons of the deceased 
brother will be equally shared by them. This opinion is 
consonant to the DhjcbMtja, IMyaiatfoa, and other au¬ 
thorities *. . j ■: 

Calcutta Court of Appeal) i 
June 1814. ■ ' ■ 

■CASE Mill. 

Q- A man had two sous, the eldest of whom died before 
his father, leaving two sons, to whom ho bequeathed by will 
certain self-acquired property. The father and three bro¬ 
thers of the deceased severally claittV a share of the pro¬ 
perty so bequeathed. Supposing the deceased to have 
acquired the property solely by his own funds aud personal 
exertions, in this case, are till the claimants entitled to share 
ouch acquisitions; and if so, in w hat prbponitmsi V On the 
oilier hand, supposing the property to have been acquired 
with the aid of the- father's fttttds- and labour, in this case 
loo, how will the property be divided among the indi¬ 
viduals in question ? What is the law as id their right of 
sharing the property,-whether living together or separately 
in respect of (bod ? 



brothers fotir 
sons, by mean* 
of joint funds, 
will Ue divided 
into two por¬ 
tions, of which, 
one will be tok¬ 
en, by the man 
himsoliVauii the 
other bo shared 
equally by the 
torn -ions of hi* 
brother. 


* if be understood In this ease, that the sons of the deceits-. 
edbrother did not individually contribute any tfciu*? to the acquisition. 
The right they derived was from their father, and in virtue of his eonJ 
tribution. 

y 2 





yttts- 
<tiOTed by <mt? 

«f fovr !•<•' 8 
With. she v'.id ol 

funds nfid la¬ 
bour, will on 
paruitvOn bti 
made info ten 
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■ 

without any 
;d(A, into two 
port?, -he fa¬ 
ther taking onc ; 
. an-d the ucijuir* 


ii Of the fmv bpW<erS/if'ke lived ?Mt* 

lr with'the rest or separately in respect offo^) b«queatb* 
ed Us self-a'Clpdred property do'ills two 'sons, and'died 
before fc father ; in thte eftae., if-the ptoponrhave-beOit 
hoqbired with 'the aid -of -the- father^ fimd s and peWoMtd 
bAboicr., a moiety of m<?\i acquisitions belongs to the father, 
*&| the other Half will bo inado into five parts, of whi^ 
tW0'..\vill‘ go to the acijoiroi'y and one "to. foitk of the three 
brothers. Supposing the property to have been acquired 
without the aid of ■the father’* funds (it labour, in such cns© 
the brothers have tto right to arty share, but the father is 
entitled to a mOiety.- In' both caso^ the aeqmrerVeoitt 
“■jit© entitled to the portion to •which their father was' entitled- 
Thi^’opinionia conformable-to the JJayaMyih IMyatat- 
tna, and other aackoritiesk Tim text of Caty&t/asta cited 
in the above authorities': “ A father lakes either a double 
share, or a moiety, of his itm'k acquisition; of wealth.” 

« Here, the ftuher has a nioicty of the goods acquired by 
■ms A ftfc^he charge ofhli #fafe J the mn who mdde (he 
acquisition, bus two shares j and"the rest take one a pine©. 
Butf if the father’s estate have not been used, he bos two 
shares ; the acquiror, as numy ; hod the rest arc excluded 
iVnm pwtkijjition /’ The ^dytthhugit. 

Judder fkwmny Mctwiuk 

., .)$.?:■!'. OASIn .XIA* 

A person instituted a suit in the civil court of zdhth 
Bhyugulpore, against four individuals, claiming a fifth out 
of an eight-anna share of a certain village, and the cause 
was referred to the court of the rndiier amm for deci¬ 
sion. The plaintiff presen ted a petition to this court, stat¬ 
ing, that the eight-anna share of the above Village was 
'jointly purchased by the defend ants and th© plaint hi s lather, 
(who were brothers of the whole blood;) bat that, at the 
time of purchase, his father was in a state of insanity, and 
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fe kiioseIf : wai3 a minor. iP^der-th^e wcuwt*\ncos> *^ ie 

entitled, ttccor^m:? to the Hindu law, to any share ot.the 
property, OT otherwise ? It should be remembered, «t 
ivlieu ttepvoperty i» question was: puahwed,. the plaintiff's 
lather and (heieffidaBts held in joint tenancy, though the 
former was. disturbed in .rind, and the piairxtiff under age; 
but he (the -plaintiff) has now attained the age «f majority, 

,md in this case, is he entitled to-one-fifth of the property 
in queatioJi or rial ? 

, K. If one of the five : brothers was mad, and ai» of them 
•lived.-together-as-an undivided fajnify, aodthoiourptn'ohas- **», ttemck 
ed property in question. wi-K the Ufa ot the j (: JV -&* ni .* i C$a ae, fevestti- 
belonging .to all the five brothers, even though: tho deed of «*.«*$«• 
sale have been drawn out in the .names, of the lour s«n.e u fproperty «c- 
brothers only s still, if the .-plaintiff ho free from similar «a- j& t run*, 
feet, as madness, . «se. fee is entit led, on partition, to one-fifth 
of the .property. But if the property was purchased vvitii- 
oot fiic use of'the: joint fowls, he ha* no-right to share. This 
opinion fe conformable to the V'ivAdaratocimnt, Jivada- 

ckwt&mmi, dBtictkmf, and other authorities- 
Authorities- 

The ttiits o v Devato, cited i»x the Viu&dttratn&cara- aiid 
other authorities: -® On the. death of a father or other 
owner of properly, neither e . impotent man, nor a person 
afflicted with elephantiasis, nfir a madman, nor an ideot, 
nor one born Wind, nor one degraded for sin, nor tlw issue 

of a degraded man, nor a hypoCTitc or impostor, shall take 

any share of life'heritage. For such men, except those 
degraded, let food and clothes be provided: and- let the 
sobs of-such as have sons, take the shares ot their parents, 
if themselves have no similar disability." 

« Disability,’ which is a cause of being excluded from 
inheriting.” Tii e jRatndcara. 
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The text oiiimy&yann^ cijfco'd in the same ^tlionties'.- - 
H Oi>, a parti tion .by tollei.rs, all the wealth left by their 
father, or by his. father, and what they themselves have, 
acquired l)y fheir joint efort&'i -shall be divided among 
them. 51 . .. 



u 1 vVhat; fJbey themselves have acquired, 1 excepting 
that for which there is a cause erf severalty.® This being 
the istorpretction of the text in the Brrtwiyarii. 

fc The tern ' self-acquired’ here means, acquired with 
the use of the father’s funds.® The fivMaeJtitMmmi. 

Zillah B/mufjutpore 
July llt/t, 1821 r 

CASE XX. 

Q. 1. Of three Hiutlu uterine brothers living m joint 
possession of their paternal estate, ono. acquired a jagwy. 
or pension ijn land, and obtained a few villages as a .grant 
from his father-in-law. In this case, will ihejayoer and 
the will ages be shared by aft the brothers, or not ? 


A fcjecr or . JR. : I. If (he jageqr have- boon gained a;{ the .expense 
of %. patrimony, it-,auwt be divided amoug njl the 
patrimonyf e br <$“ ,r »; bu , 1 if . U -W« b 8en allured solely by the labour 
«ioe«not belong of one brother^ without the aid of the paternal estate in 
the acquirer, “‘is case, it will not be shared by all the-brothers, as it 
becomes the exclusive property ol‘ him who acquired it. 
So the villages may have been purchased by the father-in- 
law with his own money, and given by Umfg Iris daughter’s 
husband, and in this case they cannot be. shared by all the 
brothers, as Menu says : “ What a brother Iw acquired, 
by his labour, without using thepatrimony, he need not 
give up without his assent; for it is gained by his own ex¬ 
ertion.”' ' 7 ,'v; ! 
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Q, % It appears from the reply to the first question, that 
•if t’ho j'tigetr was acquired at tkfc expense of the patri¬ 
mony, alt the brothers are entitled to share. Is it implied, 
by this mention of the use of the paternal estate, thatt some¬ 
thing out of such estate was actually taken, or that the ac¬ 
quirer having been supported at the expense of the ancestral 
property, had studied science, by mehns of which he held a 
situation and obtained the jayeer ; and in either of these 
cases, will ih& jageer hn considered to form part oi the 
paternal estate, and be shared by all the brothers <■> 



Q. 2. According to the Hindu law, any property ac- Though 

quired by an unseparated brother by means oi* science, 

which, science he was enabled to obtain 1 by a3&tajftc^^feoili' a& * 

qcuwtiaru 

his father’s funds, will be participates by his brothers. 

Q. 3. Will the jageer, in both cases, that is to say, 
whether it be acqidred With the direct use of the patri¬ 
mony, or through science gained by Us means, be shared by 
the acquirer and his other bcOtfiers in equal portions, or in 
greater of less portions ? 

R. 3. Under both circumstances, the acquirer is enfi- The acquirer 
tied to two shares, and the other brothers to a single share 

each, w.sf Vrikaapaii says: * He, among them, who has 
made an acquisition? may take a double; portion of itV’ 

Faina Court of Appeal) \ 

January 21.v/, 1814. ) 

Aghoree Sbewclmrnram, •?./. Aghoreiv Kdrtaram and 
another. 


* loconiiug i.o the law us current fn Bengal, an acquirer using 
joihfc atoek has uvo'sftarea ; but the lawyers whose authorities are cur* 
rent in Benares propound an exception to this maxim, and they ordain 
an equal division in eases of addition to or improvement of the ori¬ 
ginal property without any separate acquisition, as appears from the 
following extract from the Mitiicshard : is Among unseparated hare- 







The (net of 
« partition 
fchould be re¬ 
corded* 
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CASE .XOO. 

v , iu the wm cf floparcemars dtfp'aratipg 
hftkwfy and’diyi^in^.tlierr.. joint pro-' 
tlicoaselvesj to formal <teed.of par** 

i Tf: 

B >, .WJ»«5it. cbpcurcme r$ separate thcio^lvca. i*i respect of 
food aiud, property proflci ewt. other, it-.ia proper to. execute 
$ .ciced^f partition or release. 

« That-.m$ft£ of. pax’iittoa. vrildcii brothers, or Qtfar 
coheirs, 'egocute after making »T-..;i.ust. : division .by mutual 
ammU •%. calkd-the ^ r ibi^xp 

: .. Zi$$h Byrdimp. ^ <ffy- 

| , \ . , ; . <?A &EXXH- 

$. Tmmty4iv : e bcegatfw offend aiftfefsd, fe <^*Ufeg& 
mud tffcitefr; £ ££#**&* iti afeoiiief Tillage,- fenmd the 
estate .of the • three •oppofemts. -md of the. rcapootlenf»imsb 
band, ifcesedtar rndivtWte being- deseeded from.tli^mnne 
grandfather. The appellants having lived f/oat the time of the 
Settlement, that is, the year H&7 Fiuifce, in the peaceful p^ 
session of the twenty-five Heegahs of kod, discharged the 


tbren, if the common, stock be improved or augmented tiy any hue of 
''"them, tiirp<.!^h•agriculture, commerce, or similar me'sim, an ivjdal ti ?& 
tribivtioti ; hevertbeltoss takespiece ; £&? W 1 dnubk stoe k hot allotted 
to the acquirer.'' 

5, in the <$«». of partition,.« release or a deedpf.pwigtyon is the 
’best evidence .to ascertain, it; but if partition was made l>y the 
partner*' withbut eitecufing any ilocmnent, it'caiinot be scf aAde 
-by uny of them. on that-grmmd ;’ as, wjfch* dd.tfbt arisna regarding 
tin; fact of a partition, there am s&fexal sorts*:.of evidence, the 
particute pf which are mentioned at length in the 
' Tiote, 
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due from the estate m tneir 


to the proprietor of the village; and the respondent's bus- 


band and Inrself, having do rie so for the other seven fe¬ 


ll 


IHRUR 


ffahs of land, paid the revenue to Government. The. ap~ 








pellants ore residing, m that village in widchliM'ferity - 
five- bwgahs of land are situated, and the respondent*,'? ku>T*- 
band snad herself took up their residence in the village, m 

tent's brought an action against the'respondent/elinniing a 


share of the' seven Magafa of laud., and a judgment for five 
beegahs and five Umax of land was-passed in their favour. 
The respondent did not appeal from that decision, but m- 
stitufodw fresh suit against. the, appellants; ckiming sis 
beegaks and five Inswas of land out of the twenty-five 
beigtih'x as her husband 1 '* legal share, and a decree Was 
passed in her favour. The appellants being dissatisfied 
with that decision, appealed from it to this court; and. it 
has not been dearly ascertained, that the lands situated in 
both the villages were formally divided between the appel¬ 
lants aifd the respofident*s husband, agreeably to their re ¬ 
spective shares. In this case, is the respondent, according 
to law., entitled.*to claim her husband’s share- out .of the 
tw enty-five berga&s of land occupied by. tjbo appellants, or 
otherwise V 




ip 


M. From the texts* of 'Tbjnljdwdhya:, M*n% jSfareda. Partition 
ilalytiyima,, and others cited in the Mttdcshard, Teerami- 
trodmja, Yyavahdra-midkctva; Vgvti/i&rizmay'uc’fta, and «tww»»tanoe». 
other authorities, it would appe-aivthal if the four individuals, 
being descended from the same gvandfather, have not been 
separated from each other, the widow (the respondent) 
k only entitled to get her food, raiment, and a house for 
her residence*; but If her husband had heeii separated from 
his coparceners, then she is entitled to inherit; his property. 

From its being specified that the ren t due irom the twenty-five 
beegohUt ofland was discharged by the apjieltesits, and that 


Of Partition. 

due from the seven bevguh# o(Maud by lie respondent's* 
husband and by herself, it may be inferred, that the'respon¬ 
dent V iiusbahd lived Separated from his coj> J ar(>^ners ; aud 
<{zs(ihairge‘ii the ’refit diw on acfeimiit of the hmei m his po.*j 
session,' by reason 6f a partition of the estate bating taken 
plimfe* it ia a rule oi''law., that- if brothers live apart from 
eath oilier, and partition is alleged to bavo taken place so 
long ago, that no writing' • on • the' subject- or* other- raeord 
cjAii bo fcHuid/ and if it be prov ed that they for a long Httm 
1 *iiv e lived apart, and have been separate with reaper t f c> 
r eside rice and food, ' the partition. will be presumed ; and 
such being', the. case, iu tins b*sttmce, ; the widow (the re~ 
spondentjis entitled to her husband's share of thp tw enty-fiv e 
leegaks oflaml* 

City Benares, ( V 

■Wvrchykh, 1816 . I 


* According to the Hindu law> where a doubt edicts regarding 
the mist of having been made, this doubt must be solved 

by haring recourse either to the evidence of kinsmen, relations, 
r’ml other vritrie&Ses/by the record of the distribotiou/by separate 
transaction of affairs, by separate household establishments, or the 
like. The following authorities are'extracted from the chapter of 
the Ddijatutwa which treats of dubious partition. Paricfia, ordains : 
•A doubt having arisen on the' Question 'whether a family has boon 
'divided or not, and the hearer kinsmen being unable to answer it 
from their own knowledge; the more distant relations ought to be 
■WitheBR.6'tt.'* " ' f: 

"Whether a farirdiy has been 'divided'dr not |■‘oh' th>? subject of 
distnbi.ition of wealth, which has keen inherited by a. toi?y, and 
of which ?v distribution is to be made; ami on a doubt whether par¬ 
tition have or have not been made, ktmmefc ought to be witnesses; 
or failure of them, the neighbourhood oughv to be the'same.’'' 

Vrilmjxill explains the nature of * written record of: partition; 
" That record of partition which brothers, or. other co-heirs, execute 
■after making * just division by mutual consent* is eallod tho written 
memorial of the dteilmtiou/' 





Of Partitw*- 





CASE .xxm 

Q, A person died, leaving four sons, OdO o'i/A'houi sepa¬ 
rated himself from the rest and the Other three lived together* 
The brother who separated, himseif; applied for a division 


' The following tort of Frihavpati i«. cited .io'y-tho” VyamMra* 
nMrtca .; M W hm a vt^hge, a held, and « garden m recorded in the 
fiarno grant, if any part, he occupied, tfe«y are all legally possessed/' 

^ Thiis; on » partition among brothers, whatever village or other 

land id inserted.in a written record of partitfca, should -*oaip .part 
thereof be occupied, ‘ami the remainder be not possessed* ktiif the 
•whole''land l2 considered in law as' actually poB9ei*4 not pro<* 
porty negrerted/’’' ■ " 

Also he say*: « In immoveable property obtained hr an equitable 
partition' or by purchase,. - or'iuhewted from ttao father, or received 
frorn the king, a title is gained by lwff'poj^*fon> and lost by silent 
neglect. Even in property simply obtained, with or without s fair 
title, which U man has accepted, and quietly, poised unmolested 
l>y ttnotlior, acquires a title; and in like manner he forfeits one 
by silent, neglect" 

By ipaspaaioii, the ’title .oyer property, obtained by m equitable 
jwfcitba, by purchase, and bv similar instances, ^ estabMcd, and 
tho alienfc neglect of the possession constitutes the forfeiture of such 
property. , 

jydr&la When co-heirs have made a, distribution, the acta of 
. giving aa<l receiving.grain, Uoua.ee, land, household estaldiah- 
mowte,.<lres^g'victu4a, ve&piouH.duties,. in come,, and expenses* are 
to be eonaideted ‘as separata, and (co«vt»rsoly)-a« promts of partition. 
After separation, hiifc not before it, brothers .may berime witnesses or. 
sureties for 'each other, and may reciprocally give and receive, present 
or make, contracts with each other: but Ip regard, to.property se¬ 
parately acquired,. they. may. do so even before pnrfc.ifc.iou. • Those by 
whom su.d.Knets are publicly dune with their separata property, let 
men consider as divided, evert without written evidence." 

Consequently Yajiiyiywa'cifti propounds : /‘ It is declared, that bre¬ 
thren, husband and wife, father and son, cannot become sureties for 
each other l>cfor,i partition, nor reciprocally lend their joint property, 
.nor give evidence lor each other in matters relating to the common 
stock/' 







Of Parfrtiiyn. 

ot the government revenue due on his paternal estate, in 
proportion to the share which hud devolved on him by right 
i)t' inheritance, and the partition of the produce was made 
In the interim, but no div ision of the, land took place. One 
oftbedkree brothers who lived umlividedin respect of food 
and the like, died, a nd his tw o associated brothers perform¬ 
ed rw with tho p^uce of % landed 

being £h? shares of 4 e d$c<wd; find that own. .' h this 
ca. ( se, will a third snare of the deceased brother’s property 
ctoyolvo on the brother who separated himself and lived 
apart, or otherwise ? 

hiring™ sr . R . if of the four brothers of th e whole blood. whose na~ 

ay U) food and , , ,, , ... •' 

habitation, is emai moveable property was divided, but' whose imiuova - 

l*epwS,tifS ml *J.^ e e5 :^ te was tmdivided, three lived together, of whom 

buoh as w eiis, dhedied, and the asspciaiecl bi®e^prj[|nned|iis : exedniol 
outlay trnra, . . . •, f • 

in imWitw , nte» wph the joint nunls, the other* brother w ho lived 

apart is entitled to oh<?~th!rci of the deceased brbtii er’s ahare 
ox the paternal uindivided impoveubleproperty, even though 
he may not, have joined in the performance of his exequiai 
rites This opinion if eonformabie to the doctrine.'' laid 
down' iiithe text of Mena arid other sages, Menu: f 4 Whim 
ail the debts ahd wealth hove been jusdy' distributed ac~ 
conjihg to law, any property that wsjx afterwords be 
4isoovervd. shall be subject io a sl.huiaf' distribution” 
Devala ,Nf^t lot ; brother* of the whole blood, divide 
Ike-heritage of him who leaves m male issue.*' ' ■ 

Mmu again hfyq: <f Should tile eldest or yqtmgpst of 
fioyend brothers be deprived of his ullounent^t lie distri.* 
button, or. should, mry mo of. thorn die, fus jshwo ^hall oot h^ 
lost; but his uterine brothers 1 and sistofs, h 7 m! such brothers 
a.s vvdro .reamied after*a- ; separation, shall assemble and di¬ 
vide,his sh.. v equally*.” ■■. ,1 "'-v ■; 

* this question wa& circulated to several- jurisdictions of the Upper 

.Province** Some of tlie Hindu law eificerK delivered their opinions, 
that, the brother who lived apart. alter separatum waft excluded from 


:/ . / ■ 





Of- 'Partition. 



, case, soot* . 

' Q. 1. There were, three uterine brothers, who during the 
lifetime of their tnther caused him to make a -partition of 
bin cutrre estate between them, mid from that time one hvfr- 
ther Jived apart, and the other two lived together : aa an 
united family- Subsequent!* to the father's death, one of 
the urtited >rotiwn*a'' died/ leaving no male i»siie/ and to 
exeqijiial rites - were per fonu ed • b“y his united brother. In this 
are liie sfirrviviUg brothers equally' entitled to his pro¬ 
perty j or is the brother who lived irt a state } ol union with 
the deceased, alone entitled to the succession, to the : explo¬ 
sion’ of the other brother who lived separated? 

It. fi The brothers having; separated, if one of them die ^ 
w \ Ihout heirs’ , his estate Khali bo equally shared- by Ida bro-- 
liters, providtiu there be lip pa^icular evidence of a 
ow-j- ha ving taken place betvyeen tho deceased and the brother taot* 
with whom he resided till his death. The doctrines for this 
are laid down in the DAyabMga and other a^tjbqrities. 


Inheriting h»R deceased brother’© property, by those brethren who 
lived together with the deceased-; and in support of theuv expositions 
they quoted the ebe^fines regarding the right- of a reunited cb*bok. 
Others' of the law ’officersHthttid, that the unassociated bmfc'br bad an 
equal right o^suceejtfion, because, in point'of fact*' no' division ©f the 
•immoveable aniw&al property had token .planer by casting 'late or 
©ther means, at the time alien the.brother separated, or subsequent¬ 
ly to that separation. This dfocropaacy would' appear to'have arisen 
from its not hiving boon distinctly-stated, that there was'in reality. iia 
division of the property,-but merely a separation of persons.- Associ¬ 
ation merely in point of food, or mossing together, gives no privilege 
to the brother* ao associated over £ brother who messes apart, but 
whose property continues undivided. 

* Here> by the.mention, of 41 without heirs*, M ittbustbe understood, 
that the person died leaving no heir down to the mother. 

+ Jugwmdtfri, explains the tern ff reunion" by quoting Jimufuvch 
Jmnd» interpretation of that term, which ie noticed by Rayhtmwlma, 







ill 


Of Partition, 

■Vujnyaivtilcya The wife and the daughters, also both 
parents, brothers likewise/’ 

Menu :—“ Of him who leaves no son, the father shall 
take the inheritance, o** the brothers,” 

Devaia:—“ N^xt let brothers of the whole blood divide 
the heritage of him who lea ves no male issue./'’ 

Q. 2. If there be ev idence of an express and distinct re¬ 
union, and one of the reunited brothers die, is the associated 
brother alone entitled to bis estate, or will the unasso- 
cialed brother share with him? 


A reunited M. % Under the circumstances above stated, the ,a : :so- 

ly'Stdi:Ae»an elated brother is alone entitled to the succession, to. Use 
nnflltsbeittted 

U'JfJO* 


entire exclusion of the im associated brother. 


Authorities, 

Ydjmjitwalcya: -~ i( A reunited (brother) shall keep the 
share of his reunited (co-heir), who is deceased/’ 

Zillah Aoghhj, 


the author of the Dtiyatat.vm,. as follows •; r< That they only who may 
be coparceners by birth, (in respect of property acquired by a father, 
brother, paternal uncle, and the rest,) having' made n. partition, are re¬ 
united by dwelling together in the same house as joint, bonsekcopers, 
after annulling the former partition, through mutual/affection, by 
a declaration in this form : * Thy wealth is mme ; and that which is 
Kiine, is thine/ There h? no reunion-of any other persons, such as 
partners in trade, by the siinple junction of property, vol. iv. page S&J#* 



imwh 


;-^i:c';/ .. V:'■;■ ''-.V"^j- 

. -_ / ) . , 

' n$»v>’« v"i'-i wWM*»w v* ■> O’^-tb * % y y' ? V' 

ill« 






; v:x v:-r: v < v '- 

$>„ Is an urimamed ymhn cbropoterit to adopt' a boy 
a=? bis son, or otherwise ? 


!v - 

Stiffen 

If, An vinnfefeded person uiatfi For the purpose of so- An nwnaxw 

»S9SS 

SSJIgi?®-. 

; tgj ■ • : ; yr'. : ‘£;■ - , $ • • •:#' i ;.''v’ v . •-■ ■ v - -. : '7'''' '•-■./, • k ,. 

This is consonant to the Didtacuchunrtric,a, Datta~ 

■ .. i ■ , ■ ';' . ■ .... : >■;. ■’. ; ■ 


'curing life own and hhs/ancfstbr^'tiinoral oblations of 
■ aftrt water; adopt' a ‘boy 


'iradarpahdy ami other works. 
$il iafo Jiti'tiytemehtits, ' 






May mh, lasfi. 


•-*!:;■; r.rv 

‘ ■ 1 ' <ii; ‘ /- '■ •>■ ' 

nSkr'isS il, 1 '' ■ ' 

GASEJJ. • ■ 

Q. L Is a womatt* on the death oHier husband, com- 

potent lo adopt & drift or not V 
J ';0 

R. \. If her husband .left directions with her to adopt Awidowosm- 
a boy, and then died., in this case, the widow fa - authorised wUWaTthe U 
by-law to -receive a' son in adoption, but ribi otherwise. hS^ate hus- 

boucl. 


Authoritks. 

The text of YMsima, cited in the T *vddovkintdmam 
and 'VMad&bhangarnava :— u Let not a woman either give 
or receive a Son 'in adoption, unless with the assent other 
husband.’'’ 


tmiSfyy 




jnous son is En¬ 
titled to inherit 
Ins grandfa¬ 
ther's property 
with his un- 
deR, but not a 
pifciihnmous 
tUmghtor, who 
r;an only ti ke 
property 
ally in the j*os- 
euttsum of her 

father before 

hit death* 


Of Adoption, 

Q, 2. A person died before Ids father, leaving a widow 
in a state of pregnancy, who was subsequently delivered 
of a child. lu tins ease, is the posthumous child entitled 
to its father’s property V 

II. X ?f the son leaving* a pregnant wife "died befota 
his father, while the. family were in a state of union, and tht? 
widow subsequently bring forth a son, such son, on the 
death of his grandfather, is entitled to inherit his father's 
portion along with his uncles or other heirs; but if the wi¬ 
dow bring forth a daughter, she cannot claim a share, be¬ 
come there is no provision in the law that a granddaugh¬ 
ter, whose father's death happened previously to that of 
her father, may inherit from her grandfather. Bat sup¬ 
posing Urn original proprietor to have divided his estate 
between himself and his deceased'- sou,. in this case, the 
grand daughter is competent to inherit her father’s share,. 

AuikorUie.'s. 

The text o f Ccdyiiyam, cited in l;ii« Dayatalwci ;—<■ 
4f Should a son die before partition, his share shaft he al¬ 
lotted to his .son, provided lie hud received no fortune from 
his grandfather. That son's son shall receive hi| father’s 
shark from his uncle, or from- his uncle's son." 

Q. 3. Is it customary to enter into any written agree¬ 
ment on the occasion of adopting a hoy ; and if so, is an 
adoption in which no writing was executed necessarily null 
and void ? 


A written in. jR. 3. There is no law requiring the execution of a writ- 

8trum^ati>not f( n i ns tniment <m the occasion of receiving a boy in adop- 

ruiMWsary to ' . A , . 

the validity |ion, though the practice of resorting to wmmg is preva- 

Of an adoption. ^ jf a person, having performed the cerbrnosiies. pre¬ 
scribed for adoption, affiliate a boy whose age does not 
exceed live years, without having recourse to any written 



{nrftrumeo.t, and the parents of the boj r , : with i.hoir omr 
will, -give boy... for the -purpose «yt* affiliation, in such 
case, the adoption is 4500a and legal. 

The passage quoted in the Vh-dddmavfisefu and Yivd- 
.Mkmgfrnma after their . 0 king,, 

sons given arid the rest mu.$l«ot be adopted :' let the adoptey 


* It should Kete retnarked, that the mention of the. “ .fifth year" 
dote not appear to he ab^iiilhl/'regtnctlve, or intended to nx a lisrtit 
of-age beyond which ah' adoption would be illegal. The subject has 
been dismissed at -.considerable length Ih ifee following note of Mr, 
.Cekbrooke, which t» to -1>o, found in his translation' of the Mituc- 
shard . -‘h IttrQhamwbma..in the >Udvwwta£u<a, has quoted a pasftigo 
from the Califa purdna, which with the teyt of Vasiththa* constitute* the 
groundwork of the law <>f adoption, ay .received by-.his-followers 
They ©p'hstrue.the paksugs a« ah uacpudified,prohibition of.tha Hjlop* 
thm of a youth or'child: •whose; agd eroded* fmf year.*, and cwpemlfy 
one whose initiation is advanced beyond the ceremony of tonsure. 
This is not admitted, as a rigid twa'idm' by writers in other schools 01 ? 
law; and the authenticity of the passage* itself is contested by some,, 
and particularly by the author of the. VyamhAmmaytidhi. who observe* 
truly, that it is waiting -mupy.• eopi .ofthe: ..Cipfwit,punhia : Others 
'allowing the text to Wgkttuioe, explain if hi a House ropre consonant, to 
the-ghnerkt practice7'%Mch permits the adoption of a relation, if .not 
of a stranger, more ad^axicea both in age, and inprogreiSs of iqitiatioQ. 
The 'following version of the passage conforms with the interpreta¬ 
tion' givteiol. it by Afenffo 2*mdita m the ^Udca^ndnysa : ,: Sons t 
given and tty rest, though sprung- from;the seed of another, yei-'-’b^ 
ing duly.iuititrted by the adoption.under hie own .family name, became 
sons of the adoptive parent.. A soft having been rcguhiriy■iiufcihted 
under the family name of hi s natural father , unto the ceremony of ton-* 
sure, does not become the son of another man. When huleed the wnra-* 
many of thnsiire Bird other xdte« ofihitiation are performed by the adop¬ 
ter under his owm"family name, ihha only can son* given and the rest 
be considered as issue: ehvc they arc termed slaves. After their fifth 
year, O king, sons ace not to. fie adopted. But having taken a hoy 
five yearn old, the adopter should first perform the sacrific.' for mule 
‘ issue, 3 '* ' y,„ 7 7 ; ■■' .7. „,y . . „ 7 '. 7 , •, . , ■ 7\, , . . 




Zillah Nuddea, \ 

September 20 th 9 1810. f 

Kissenkant Croawamee, v: Furmanund Goswartiee. 


CASE III. 

Q* A man had two sona, the eldest of whom died, and 
subsequently to ,Ms death, the father gave his second son 
for adoption to the brother of his wife* Excepting those 
SonV he had no other issue; and, iu this case, is it legal to 
adopt such son ? 

An only rob R Under the circumstances above stated, in default of 
iu idopS? n a third son or a son’s son, the gill of the second son, after 
the death of the elder, must be considered as illegal f. 


* Anil the following is a nnotation from the remark of the jud¬ 
der De wormy Adawlutin the case of Kerut Naram, versus Bhobi- 
».e*rce, decide'! in 1806. ‘A passage cited as an authority of law by 
the HihAp writers, whose works are current in Bengal, expresses., 
that after the fifth year, a child should not bo adopted by any of the 
forms of adoption ; but that a person desirous of /nuking an adoption, 
should take a child of an age no 1 - exceeding five years. On this passage 
n. question arose, whether the limitation of age was to be understood 
as positive, mid constituting an indispensable- requisite to the validity 
of the adoption, or whether it admitted of any latitude of construction- 
In other provinces, and even in Bengal, if the adoption be of a near 
relation ori the paternal side, no difficulty would occur, os the adoption 
of a brother’s yon, dr other nearest relation of the husband, would be 
unquestionably v alid at an age much exceeding that specified. But in 
Bengal, where the adoption of strangers to the family ih practised, the 
settled doctrine is, that the boy's age must'be ouch, that his i/iiti*. 
tiow, the principal ceremony of which i« tonsure, may be yet per¬ 
formed in the adopter's name and family ” 

t A ccording to the general prohibitory rule, *\ by him who has one 
son only, theygift of that eon is not legal" Cuvaira Matin says : The 
gift of a son "by a man. who has two sous, must not be made; for M f 
having quoted the text of Saunaoa, By a mao having several 
sons, the gift of a eon is to be made, dw account of difiicwlty, ') ob-> 





CASE IV. 


Q, Ijj it allowable, according to the lav/ oa currant in 
Behar, to adopt an only son ? 


R. According to the law as current in Behar, the adop- 
tion in the Dattaca iotm of an only child is illegal, as the ted according 
gift and acceptance of an only son are both prohibited, u* 1 
without which fomalitka a Xktttaca adoption cannot h - 
carried into effect. 


Authorities. 

« Lef; no man give or accept an only son, since he must 
remain (o raise up progeny for the obsequies of ancestors ; 
nor let a woman give or accept a son, unless with the 


serves, that oa the death of the. pfkr sort, the lineage would be ex¬ 
tinct "t ins o pinion is concurred in by the authors of the Faihyanti 
and Dattamminumg-'sd: ‘ * .By • no nvan, having an only son , is the 
gift of n son to be ever made.*" From this expression, the gut by 
one having' two' sons,"being inferrible; this part of the text (• 3?y on6 
having several s«>ns>i ! ^c/) is subjoin fid, to prohibit the same, by one 
having two sons also.'’—it must bo here remarked, that tho prohibi¬ 
tion of giving tt son by a father of two. sons, does not extend to avoid 
the gift of a son, made by a person who has » sou or a son's son, or 
two grandson's, In addition to him who is given; for by parity of tea* 
sonmff. no extinction of the lineage would occur, if in addition to a son, 
he have a son’s son or two grandsons' livid#, as the term ff son” 
means son. son’s son, and won’s grandson. If this were the construc¬ 
tion, it would follow, that a man having a grandson or great-grandson 
adopt a son. j$ will ho observed, that the answer is not direct¬ 
ly in point. The tpflitipR was, is it legal to adopt a son under such 
circamot.mces? and the reply states that, it is illegal under such, cir¬ 
cumstances to give away a son in adoption ; but, in facythe prohibi¬ 
tory injunction applies as well to the giving as to the recei ving ; the 
giver o r m only sou being considered as porting not only w ith the 
sole moan* of evading eternal torment Mnisetf, but m placing bk aft- 
cestprs in-the same predicament, and as infringing, therefore;, the in¬ 
terests of ath«flns Fbom the law will interpose its authority to protect 
A A 2 






uwisr/fy. 


Of Adaption. 

asgent of her lord.” Vasishtha, cited in the -D'attMami- 
mantjsd and DatlacnchandricA. 

Sudder Dewanny Adaivlut , } 

i* 

Wundram and others, v. Kashee Pandee and others. 

CASE V. 

Q, A person previously to his death left directions with 
his wife, who was then under age, to adopt a son for him 
while his other brothers were alive. In' this case, was he 
at liberty to desire his wife to adopt a son, though his bro¬ 
thers were living ? 

a Widow be- R. If the deceased pre viously to his death, and during the 
jmy lifetime of his brothers, left directions with his wife to ae~ 

3on uniter in- ce pt, a son in adoption, and subsequently died, on his death, 

fttnn:tiona from 1 , . , , • i * * , /» ,, 

lier Into has- the directions so given should be considered legal lor the 
y^fimbhUfi purpose of affiliation. Tlumon-age of Ms widow and tlio 
bvori.ei-! are eX tstcnce of Ms brothers are, according to law, no obstacle 
to the adoption. This opinion is conformable to the doc¬ 
trines of Menu, the Vyavaharataiwa, the Dattacatni - 
mangsd f and other law books. 

City Moorshedabad, } 

March Wh, 1815. f 

Haradhun Rai, agent of Surbamungula, v. Riswaimth 
Rai and others. 

CASE VI. 

Q, A woman having obtained her deceased husband’s 
sanction to adopt a son, a person executed an instrument, 
purporting to give his son to her for adoption 5 and she hav¬ 
ing accepted this instrument, was ready to perform the ce¬ 
remonies prescribed for adoption. In the interim, the father 
of the boy carried him away from the place, and initiated 
him by the ceremony of tonsure, without the consent of the 
widow, who having received this intelligeuoe, at first refus* 






11 THE MUSALMAN FESTIVAL CHARGE. 


verx this, “however, docs not complete the wrong 
which the Musalmans charge their English Rulers. 
They arraign us not only upon depriving them of any 
chance of success in this life, but also upon attempts to 
imperil their salvation in the next. All religions of the 
noble type have set apart certain days for the perform¬ 
ance'of their spiritual duties. We can picture the sorrow 
and indignation with which the English would regard 
the arbitrary fiat of a foreign conqueror, declaring that 
Sundays should no longer be days of rest. The Hindus 
and the Muhammadans venerate with emotions of equal 
tenderm’ss their own solemn festivals. In most parts of 
India we have respected this feeling. But in Lower 
Bengal the Muhammadans have of late so completely 
sunk out of sight, that their religious requirements were 
gradually overlooked, then neglected, and finally denied. 
Last year the Muhammadan Pleaders of the High Court 
presented two memorials on this subject. They pointed 
out, that while the number of closed days allowed to the 
Christians were sixty-two in number, and those to the 
Hindus fifty-two, only eleven were granted to the Muham¬ 
madans. Formerly the sanctioned Musalman holidays 
amounted to twenty-one; and all that the petitioners 
ventured to beg was, that they should not be further 
decreased below the minimum of eleven which they had 
already reached. These memorials were called forth by 
an order that the native holidays observed by the High 
Court should hereafter be the same as those allowed in 
other Government Offices. Now, 4 in other Government 
Offices ’ no Muhammadan holidays are sanctioned at all. 
The head of each establishment may allow any Muham¬ 
madans whom he may have under him to absent them¬ 
selves during their six great festivals, making a total of 
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Autho-fitks. . , 

?t A son of any description., must be anxiously adopted 
by on© who lias none: for the sake of the funeral cake, 
water, and. solemn rites, and for the celebrity of his name.* 
i» the text, the word 4 son.” is in the singular number ‘ 
the anthorofi.be V%iwUM&u4pa const rues tins as. forbid- 
Sag many adoptions, &c» Menu : “ Sages declare these 
eleven sons, (the son of the wife and the rest,) as specified to 
be substitutes for the real legitimate son j for the obsequies 
would fad,' (Krtyatopah)'* ’ -V 

Dacca Co urt of Appeal, | 

.iprumA'im. J 

CASE Tin. 

2. A Brahmin had four sons, one of whom died ftftftd*' 
less before him. Subsequently to his death, the father took 
the e^er son of hiS'&unMng sous, and gave, him to 

the wr >w or ms deceased son to be taken by her in ad op 
tton. In this case, is such adopted son declared by law an, 
heir to the dec eased, or not ?'• 


A woman 
cannot t.(?opt a 
son (Daifoc:-) 
without the 
permission of 
her (myband, 
nor can an only 
son or the eld¬ 
est f.ou he gi- 
ven Inadoprion- 


R, A widow is incompetent in adopt a son ; and ff she 
has sons, she cannot give on© of them to any one. What¬ 
soever person has an only son, such son cannot be given 
m adoption ; and whatsoever person has many sons, the 
eldest son should not btV given. 

Vasishtha says : “ Let. not a woman cither give or re¬ 
ceive a son in adoption, unless with the assent of her hus¬ 
band/’ 1 

So also.: <c Let no roan give or accept an only son.* 


Where thei* aiv many sorts* tlie eldest of them shall not 
. be given for affiliation. Menu : “ By the eldest, as soon as. 



‘ AB0LIT10JSr : 0F-KAZr CHARGE, 

ioliclays; not, indeed, so many as the Musalmai) 

3, but as many as the exigencies of public business 
would permit, and sufficient for the observance of the 
great festivals of their faith. 

One charge yet remains. The Muhammadans com¬ 
plain that not only has our system extruded them from 
the legal profession, but that by an Act of the Legislature 
we have deprived them of the one essential functionary 
for the fulfilment of their domestic and religious law. 
Under a Muhammadan Government, the Kfizi unites 
many of the functions of a criminal, a civil, and an 
ecclesiastical judge. It was to him that we chiefly trusted 
to carry on the administration of justice when we first 
took charge of the country. Our earliest code recognised 
bis importance and confirmed his office, and a long list 
of twenty-five Regulations touching his duties may still 
be found in our Indian Statute Books. 1 Indeed, so in¬ 
dispensable is the Kazi to the Muhammadan domestic 
and religious code, that it was decided that India would 
continue a Country of Islam so long as the Kazis were 
maintained, and become a Country of the Enemy the 
moment they were abolished. 

Unfortunately, the intimate acquaintance with 
Muhammadan popular feeling, which Muhammadan dis¬ 
affection has now forced us to acquire, is of a very 
recent date. In 1863 one of the Provincial Governors 
called in question the propriety of continuing to appoint 
K&zk He appears to have thought that such appoint- 

1 Bengal Code.— Reg, iv m 171)3; Beg. ml, 1708; Reg. xxxjx., 1793 ; 
Reg. vtii., 1.795 ; Reg. xr., 1795 ; Reg. xlix., 1795 ; Reg. ii., 1798 ; Reg. nr., 
1803 ; Reg. xr., 1803; Reg. xlvl, 1803; Reg. x., .1806; Reg. vrn., 1809; 
Reg. xvrn., 1817; Reg. xi., 1826 ; Reg, til, 1827 ; Reg. m., 1829. Madras 
Code.— Reg. xi,, 1802; Reg. in., 1808; Reg. vit., 1822; Reg. m., 1828. 
Bombay Code. —Reg. ii., 1827 ; and Reg. xavi., 1827. Act xxvii. of 1836 ; 
Act Mi. of 1813 : and Act V. of 18-15. 
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__ji j)orfdtike an agreement of the following purport, that his mother is 
to remain in possesion of the landed property during her 
rfterhw adopt- lifetime, am! that lie is to inherit after her only on the fol- 
'to lowing condition : that sluudd any serious difference occur 
LresJh *'oMhe between Inis mother and himself, he in to lose all his rights, 
condition. an( j his adoption to be held void; does such document, on 
the occurrence of any difference between them, confer a 
legal right on the mother to disinherit the adopted son 1 
V. 

It 2. Under the circumstances stated, such agreement 
does confer the right alluded to on the mother, because 
the owner of any possessions may dispose of them as he 
pleases. This opinion is conformable to the Dayahhaga, 
imover VwMdmavmehij and other tracts. 


Vivddabhangdmavd: 


Authorities . 


The text of Ndreda e\ted in the above authorities: 
* Should the# give or sell their own shares, they do all that 
as they please, lor they are masters of them own wealth.” 


Mnsst. Tar<*riuArice Dibia, u. Dthnaratn Hal and Bishen- 
persrhad. 

Sudder Dewanny Adawiuf, ) 

January M th, iS24. J 


CASE XL 

Q. An inhabitant of zHUth Shahabad, (being chiidtew 
at .ii e time,) took h $ brother’s son, and made him his adop- 
ted son. Subsequently to the adoption, « son was bom 
to the adopting father In this case, on the death of the 
adopting father, to what proportions of the property left 
by the deceased is each ol the sons entitled t 

;■■ ':.'; v 

adwted H Under the ciixumstances stated, the property should 
•baring with a ^ divided into four shares, three of which will be taken 
SSuflUr?^ by the son of the bod^aiad remaining onb by the adopted 

fourth. ; *•" ■'.. I. ..‘' '■ ;■ v 1 : 1' ■' 



EFFECTS OF THEIR ABOLITION 


,, which embarrass and defy the Magistrates is 
marriage litigation among the Muhammadans. For some 
reason or another, the marriage tie lias of late been 
relaxed. Charges of adultery or abduction, both of which 
come under the Penal Code, pour into the Courts of the 
Deltaic Districts, and in nine cases out- of ten it is impos¬ 
sible to prove the legality of the marriage. Such cases 
in the two Divisions of Eastern Bengal rose from 561 in 
1862, two years before the discontinuance of the official 
appointment of Kdzis, to 1984 in 1866, or two years after 
that discontinuance. Since then the number has decreased 
in the Criminal Returns, apparently not from any real 
diminution, hut because it has become customary to refer 
such complaints to the Civil Courts. 1 

1. take these figures from a valuable note by the 
officer in charge of the Wahabi prosecutions, and an 
official of still greater weight and experience thus sums 
up the political evil that the discontinuance of officially 
appointing Kdzis has done :— 6 In connection with the 
Wahdbi movement, there is, 1 think, no doubt that their 
abolition has acted in two ways. It has increased the 
number of zealous partially instructed men of letters, 2 * 
who, without other means o( livelihood, and embittered 
against the existing state of things, go about preaching 
among the ignorant Muhammadan population, apostles of 
disloyalty. But it also acts in a far more serious way. 
There can be no doubt that a Muhammadan’s life can 


1 The excessive growth of marriage litigation was to some extent due to 
the people learning more fully how to make use of the Indian Penal Code. But 
the fact of our having rendered breaches of the marriage tie a criminal offence 
male it the more important that the marriage law should be well defined. We 
took the very worst moment that could possibly have been chosen for the 
abolition of the Musalman marriage officers. 

2 The class from whom the Kjizis were recruited, and who looked to that 

office as their career in life. 
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R, If* of the separated brothers, the youngest, having 
IKSinfafc*' 11 his.daughter’s son in adoption, died, such adopted 
®#4 * s alone entitled to the property to which the deceased 
but s«e non., was entitled. 


“ All these sons am pforouuced heirs of a man who has 
no legitimate issue by himself begotten :. but should a true 
legitimate sou be afterwards born, they have no right of 
primogeniture. These twelve sons have been propounded 
for the purpose of offspring r being sons begotten by a 
man himself, or procreated by another man, or received (for 
adoption^orvoluntarily given.* The two teste. of De~ 
■V'lla .. 

Among these, the next in order is hefryand presents 
funeral oblations on Mare of the .•preceding/’ Yqjn%&« 
watcya. ■• 




The &ftv>gh. 
ter’fl son wife®. 


If the daughter's non should not have- been received in 
rits after the*" adoption, hi the first instanco $/s property wtlTgo to his 
♦touchier. wido w, and in default ot her, to the heir who is next in order. 


;; 


u The wile and the daughters/' See. Y&jnyawalcycu 


Vishnu :—* The wealth of him who leaved no mate is~ 
sue goes to his wife” 


The daughter's son is an heir, and property devolves on 
him according to the order of succession. 


Let the daughter's ' 1 son take the whole estate -of fus 
grandfather who leaves no (other) son, and let him offer 
Iwtv funeral oblations'; one to his ovyn father, the other to 
Ms maternal grandfather. 0 “ If one die, leaving neither son 
nor grandson, the daughter’s son shah inherit the estate; 
/ter, by consent of all, aou " s sou and the. daughter's son 



MUHAMMADAN TEXTS NEGLECTED. 

< BibJl^lieca Indica was merely the literary representative 
of this political impartiality. But during the last fifty 
years the Hindus have extruded the Muhammadans alike 
from State literature and State employ, and the £600 a 
year which the Court of Directors granted to the Biblio¬ 
theca Indica has been allotted in almost as one-sided a 
way as Bengal official patronage. Between 1847 and 
1852, under Dr. Roer’s rule, few efforts of Semitic scholar¬ 
ship appeared; and although, during the- brief incum¬ 
bency of Dr. Sprenger, a reaction set in, and two works 
of the first magnitude were begun, they have been left 
unfinished. 

Dr. Horace Hayman Wilson’s enthusiastic Sanskrit 
Scholarship could ill brook the expenditure of an Indian 
grant upon Arabic literature. Under his inspiration, the 
Court of Directors issued, an injunction that the Biblio¬ 
theca Indica should be devoted entirely to Indian subjects, 
upon pain of withdrawal of the £600 a year. Perhaps it 
was well that a man with so much force of character, and 
with such paramount claims to be heard on his own sub¬ 
ject, should have been temporarily allowed to have his 
way. Dr. H. II. Wilson built the basement of modern 
Sanskrit learning; the masonry which Max Muller is now 
overlaying with his exquisite ornamentation, and upon 
which he is rearing upper storeys of a light and graceful 
architecture hitherto unattempted in scholarship. Mean¬ 
while Goldstiicker, Aufrecht, Eitzedward Hall, and Muir 
are strengthening the foundation, throwing out buttresses, 
and adding substantial wings, so that the beautiful struc¬ 
ture shall abide for ever. 

But a little band of Semitic scholars were still hold¬ 
ing together, and defending their position to the last. 
The Court of Directors had withdrawn its support from 



proprietor* was his widevw-Bhuguvutce, or 'his brother Oo~ 
vixidpewhad, entitled to inherit his estate ? li the widow 
wa's the proper heir, .whether was Covin dpersbad or-her 
.doughtej: Cunga Mya entitled to inherit the estate on her 
death ? li.tbe daughter was the proper heir/and if she by 
consent of I «er hash a mi adopted a sow, was such adopted 
son entitled to inherit the estate on her death; and if he 
wa s not, who was the proper heir on whom the estate should 
devolve afier the death of Grmga My a ? 

.Ancestral JR, . On, the death of Sheoimfb, his property belonged, of 
SwSoiwJui* right, to his widow. Bhtfguvutee. and .not to Ms brother 
^oyindpershad ; for the estate, of him who die? 5 leaving no 
g°toherMop*-<mer heir down to a grdat-gmndson, devolves by the law 
the bciW of far of inheritance on his widow. On the death of.Bhaguvutee, 
udu .-. the, estate which she had inherited from her husband, should 

devolve on her daughter, who was unmarried at thu time 
of her husband's death, and not on the brother of Sheonath; 
for, by the law of inheritance, of the thre< (jlcwcriptions of 
daughters, that is, the wmuarried.daughter, she whose hus¬ 
band i^fiving, and of whom there is probability of a son being 
born. and. the daughter who has borne a son, the first iu$ik- 
tioiud has the best title to' the succession, m default of 
other preferable heirs; hut the sou adopted by.Gunga My a, 
by the consent of< her. husband, has no title to the estate to 
•. which- she had succeeded, be cause, -according to the Dcign- 
bh(iga } an adopted sow has no legal claim to the property 
of a Bmdhu or cognat e j and according; to the .iuterpreta- 
tmi of the imi of. M'lom, which admits adopted sons to. the 
right of succession collaterally, the meaning is, succession 
to tiie properly of persons belonging to the same family as 
the adopting father, as fully appears from the Mamoartha 
Monktavake , compiled by CuUuoahhatta, and other au¬ 
thorities. On. the death of Mya> therefore, the 

estate left, by her father, to w;hicli she had succeeded on 
the death of her.mother, and her right to winch was limit- 
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CALCUTTA M US ALMA A r COLLEGE. 
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^ Hit on the more general and less tangible accusation 
liegiect 1 must say a few words. If we analyse this 
chaige, we shall find that our unsympathetic system of 
Public Instruction lies at the root, of the matter. The 
Bengal Musalmans can never hope to succeed in life, or 
to obtain a fair share of the State patronage, until they fit 
themselves lor it, and they will never thus fit themselves 
until provision is made for their education in our schools. 
fhe changes required are, in my opinion, very simple and 
inexpensive ones. But before entering on them, 1 pro* 
pose to relate the one great effort we have made in this 
direction. The English in India have failed in their duty 
towards the Musalmans, but it is only fair to narrate the 
difficulties and discouragements which they have met with 
in endeavouring to do it. 

During exactly ninety years, a costly Muhammadan 
College lias been maintained in Calcutta at the State 
expense. 1 It owes its origin, like most other of the 
English attempts to benefit the people, to Warren Hast¬ 
ings. In 1781 the Governor-General discerned the 
change which must inevitably come over the prospects 
of the Musalmans, and tried to prepare them for it. As 
the wealth of the great Muhammadan Houses decayed, 
their power of giving their sons an education which 
should fit them for the higher offices in the State de¬ 
clined pari passu. To restore the chances in their favour, 
Warren Hastings established a Muhammadan College in 
the Capital, and ‘ endowed it with certain rents towards 
its perpetual maintenance.’ Unfortunately for the Musal¬ 
mans, he left its management to the Musalmans them¬ 
selves. Persian and Arabic remained the sole subjects 
of instruction, long after Persian and Arabic had ceased 


1 Known in Bengal as the Madrissah. 


• MINIS 



Of Adoption. 



of . been declared valid, yet as tills doctrine -has been replied in 
illegal* 51 the ■DaUmutnim(tngsd > Sfe adoption of £, the father of ft, 
SiSrkd^hdrr. by J. the widow of E„ ■'without the consent of K, as admitted 
ii-n« 5uiHae.ttt» 'by,^, is illegal, 'according to tile a uthority of the DaUaca* 
the Jaw of Be- mmdngsd, m is current in Gorukbpore. 

Wives. . : .; . 


Authority 
/or the afrtMG 
opinion 


. Ant/wrttks. 

1st. Accordingly Vmishtka ordains f * f Let not. a wo¬ 
man “give or receive a sou in adoption, unless with the 'as¬ 
sent of lier husband*” .•From this-the umoippelfinOy of the 
widow is deduced, where the .assent of her husband is im¬ 
possible. Nor should it be .argued,. that the assent of the 
• liutefe'Ht is'- only*requisite for a v-otmur whose husband is 
living,, on the prmcipleof her being sahject to his control; 
but not so for a S\vkldW; because mention 
meai generally, mjijl Hcpendem;y ■ oh- tim trdl -2s • not the cause 
assigned, Her depekdency oil■ conigol has been declared 
in another tetri "$hi de^uaf .(of lior. 

&c, , . Should if be argued, dliat she may adopt a son with 
the consent of the'kinsmen, that' w ^g;'rof the term 
husband would be' irrelevant, and^k- purpose would not be 

attgiueii Now the purpose,of the husband’s stufeid^ri is, 
that the filiation, as sou of the hubawl may be nohptetfy 
even by means' of wn adoption mud&by lkQ'vri£e^l)atitci€<i* 
mim&ngsd. ■"- 'p : " ’ ' ! ; 

Q, S. ff the adoption of K is Illegal, to whom among 
the descendants of A does the ancestral estate belong, 
after the depth of J, who hiss lately deceased? 


Thecmwiil It. % As the adoption of&Jias been shewn fo ( bej(Jpg^l' 
that iaccording to the DaUctmmmdiigsd, the estate which 
the RO f had. descended to him entire 1 from B and A, will gp to 0 , 
tterffafeeir on tfc;e\ second ,sf>iv of C> and gnmebou of A, from the pifcum- 
stance of C sjadD, the two younger sobs of A, m&F the 
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cial or general life; and who were in consequence, 
as a class, bigoted, self-sufficient, disappointed, and soured, 
* if not disloyal’ 1 

Another effort was made to reform the College, and 
for a year or two with some success. 2 3 But things soon 
relapsed into their former state, and in 1869 the Bengal 
Government had to issue a Commission, still sitting, to 
inquire into the causes of its inefficiency. The truth is, 
that the Muhammadan College fitted its students neither 
for the University nor for active life. 4 The whole system,’ 
says the most distinguished Musalman Reformer of the 
day, 8 ‘ can land them only in half-and-half results. As 
students entirely of Arabic, they lose the benefit of the 
little English training they were acquainted with; for the 
College has no means for continuing English instruction, 
and it does not take much time to obliterate from their 
minds whatever little English they may have learned.’ 

I propose briefly to explain how so sad a result has 
been obtained from so well-meant an effort. In the first 
place, the supervision has been all along deficient. Even 
during the brief period that an English Principal has 
existed, his appointment and his authority have been 
little more than nominal. He has had charge of other 
and more important offices; and to these the Principal- 
ship of the one great Muhammadan College that we have 
in Bengal has been tacked on as a sort of honorary ap¬ 
pointment, with a merely nominal addition to his other 

1 Mr. E. 0. Bayley, to whose notes I owe several of the ideas contained in 
this Chapter. 

2 Under the suggestion of Colonel Nassau Lees, the Honorary Principal of 
the College. It is only fair to Colonel Lees (who is not now in India to speak 
for himself), to state that he again and again earnestly set forth the necessity 
for reform, and that some of the proposals which I shall make later on were 
urged by him many years ago. 

3 Maulavi Abdul Latif Khan Bahadur. 
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And is N, the only son of O, entitled to succeed to the 
estate either during the lifetime of M, or after her deaths in 
right of his adophon ? 


THE FOLLOWING iS A SKETCH OF THE FAMILY IN THIS CASE, 
Pi\rj)onitn.y, 

A, 

IlodhrauL 


F. 

Bbow'inee. 


i 


i 

K. 

Adopted ban, Fftrtawb, 

L , 


0. 

Xuokaiun. 

Hr 

Aound, 


| 

F. . d. 

R. 

Shoo. 

Cloy hid. 


Ajeet. jPttbcij Koonwti v, Respt, 

K, 

AclyptfV : m>, 

Ti jwul, c«Xy>on otSfeftjxRi:.- 


Acrordingt.0 
the law of Be- 
mires A widow 
has no r%ht o.f 
succession to 
the undivided 
property of her 
dootwseil lms. 
band. 

The ad op- 
t ioxn of an only 
non It invalid. 


Mr. %. Not#* after the death of I, his widow, M, is not en¬ 
titled :to retain possession of thif estate durmgheriifetime, 
which doftcended. ifrhtm - entire,• fo#ean$e; according to the 
law*, the widow is only entitled to the divided property,.- 
moveable and immoveable/left by her husband, The law 
forbids the giving end receiving, in •adoption, of ah only son. 
If, therefore, O gave his son N to I for the purpose of adop¬ 
tion, and I, in concert with M, adopted him accordingly, 
sucjb adoption is not valid, and N had no right to succeed 
to the undivided immoveable estate left by I, either during 
the lifetime of M, or after her death. If 0 gave his son 
N to be adopted by I, with the. stipulation that he should 
be a son of both, an,! I received him accordingly, and adop¬ 
ted him with the necessary ceremonies, then such affiliation 


* This conistitatss.the fprmd difference between the. law of Bengal 
and the Iw of Benares relative to n widow’? suonessiow to her child* 
less husband's estate, the former a^nifctiog ( ,.i.t La oil OaBce, « hathov the 
estate is divided or uadiyidtid, and the hitter only in the caso of a 
divided estate.. ' . 







NO SUPERVISION. 


, ecuM not really superintend, because he had other wort: 
the Head Maulavi never attempted to supervise, and we 
know the practical results. 

It is impossible to exaggerate the evil which this 
neglect has done to the Muhammadan youth of Bengal. 
We must remember that, since we misappropriated the 
Hugh Endowment a generation ago, the Calcutta College 
is the one Institution where they can hope to obtain a 
high-class education. A body of young Musalmans, about 
a hundred in number, are gathered together in the heart 
of a licentious Oriental capital; kept under bad influences 
for seven years, with no check upon their conduct, and no 
examples of honourable efficiency within their sphere; 
and finally sent back to their native villages without being 
qualified for any career in life, About eighty per cent, 
of them come from the fanatical Eastern Districts ; J the 
difficulty of getting any lucrative employment, without a 
knowledge of English, having driven away the youth of 
the more loyal parts of Bengal from the College. The 
students have passed their boyhood in an atmosphere of 
disaffection. Many of them are poor, and when they 
come to Calcutta, lodge in the houses and live on the 
charity of English gentlemen’s butlers. 2 These are the 
moneyed men among the Muhammadan community, and 
they deride their masters behind their backs with all the 
suppressed insolence of menials belonging to a subject 
race. The students are all above sixteen, some above 
twenty, and some, I am informed, over thirty years of 
age. The butlers with whom they live not only acquire 
the religious merit of supporting them, but often marry 

1 Chittagong, Sandwip, and Shdhbazprir send the majority. 

2 KMris&mans, who maintain poor scholars as a religious act. Such board 
and lodging is called a jagir , the name by which the military fiefs of the 
Muhammadan Empire were styled. 
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their natural father in ceremonies ending with thsrt of 
tonsure, .and by the adoptive father in those coinmexicmg 
with the. invest.* tare of the ciiaractemth; thread : since they 
are initiated under the family names of both, they are 
eons of two lathers ; bat imperfectly ao> Datlacamm- 
mangad. 

•6th. T#om who. present the funeral oblation take the 
iuheritape* in the order pf propinquity. Mitdc$har&. 

7th. Of these twelve sons abovemerifioned, on failure of 
the first respectively, the next hi order as enumerated must 
be considered to be the giver of the funeral. oblation or per¬ 
former ofi-ob^q^s, and taker. of' tx share or successor to 
the effects. . MiidcsJmrL . 

,. Q. 4. -And if lioty &at> to say/supposing inch adop¬ 
tion to jbe invalid, and the widow M, to have the right of 
possession during her lifetime, w hich among the deseen- 
. •, dants. of A w;iVl'succeed after her death 7 

"■ An answer to these questions n required to 
*•. IIvp law of GrortikliDore. 


acco 


i to be delivered 


lieii* of 


mlimt jt. 4 . 'After the death ofM. supposing her to have the 
r ol'ler hu»- r jght of possessKui daring her lifetime^. and the adoption 

id Will SUC» ’ ... , »k a it. .. ..?!.»■»» Uaiali-a nrfl 


death* 


tiott. 




9 


StoteofN to be ill valid,, the nearest heir (of her hushaud) alive 
«“ «f»’*J 4 r -,i the time of her death will ouecee.d. The authority for 

which had de- « u u,n MAU - . •• , ,;•,... ■ t1 . , 

vt'ived onherat br$xmi$$r to thui adduced in answer to the third qUos- 

her httftbaud’ft . . 2 - V; 


fsndder. BmmAy Adawkf> j 
3d January. 182 fr. 1. ;' 

Kafah Simmshecr Mui. appetiaut, 'U R»a*e Mm Kbowur, 

respondsnt, '. : 


wiwsr* 



■'■ jfcm^k ; '■& 


UK 


■\ case xv. Ilf !||iil!:l||l;^ 

Q. .1, A person of the Cait class- adopted the second sow 
of a person bluntly rented to Mm by the ptoo *1 :$t$, 
such person having no plher son living at the; time vdten 
the adoption ^'as made*' . In this •case,, is the adoption legal, 

'or.'otherwise? ,.' .' 



H | : UWkr'tto ciKnm8te'.ces‘s« a tei,& action is 


•*** -. or a (iistt 

iileral accordin'# to 'the tot of TashMhd : * iin.pniy sou iatton /cannot 
® * ° b«3 r«cei. 

let tux man arive or 'accent, *' ,C£C> Ccc. mloiraon 


_. received in 
■ mla-pEioa-■ ' 


let .no man give or accept,A&<v 

■(1 % If tile son of aperSMiby Ms senior wife be dem % 
and sulWequefttiy another, son be feont to him of hisjutoibv 
wife;'in such ease, is'ife■’ijioia' 

tuted For the elder sort, and consequently hot a JU'subject. 

to he' given or 'received iiy adoption ? . 

:■■■' ■;' ■ : : ' -A'--,v - ", ■■" ■■■ ;■■ . 

jf/% If ufiev file death of tilp Wb^'i$» seifo? Wife, -i$f 
junior Wife have brought, forth a son,. such fcecoitd soil is riioupia n?*t tbo- 
considered in the light of a torsi" bom, it being assigned to 
him to perform the duties of primogeniture. Therefore 
such son canubt toe given in adoption or affiliated by ano¬ 
ther mdividuah ‘ ft ft 'v ' 

ZUlah Saniti, \ 

January 7fJbl80S>, J 




g t l, h a woman of.the Brahtnmkald ass (inhabitant 
of Tirhoof) competent) without. her husbands permission, ’ 
to adopt a son as her Kmlapoofm, With a view, of secu¬ 
ring the due performance of her excqruui rites V Supposing 
her to have once adopted such a son, and '..subsequently to 
disclaim the.adopiipn.' $| disease,. cun such adoption be 
Wiridered m good mil binding ? ... ' ■' 

C C 2 . 




Of Adoption. 

a- widow (in- B I . of wBrahmMm Tirhoot is 

TTirhoot ) - ray competent to adopt, a. person of .her owe!ass as hat Kurta 
i^or^hoa" or for th® performauce of her excquial 

her husband v rites, even though she' may., not ha*e been authorized so to 
do by her husha»d. Menu: “He is considered as a son 
.made or adopted, vtmiw a man ..takes as bis own sop, the 
boy being equal in class.* BoudMgctHct-: K He whom a 
man adopts, the boy being equal in class, and consenting 
to the adoption, is a son made,” 

w Hv a man destitute of a son, must a substitute for the 
Same always be adopted,* 

From these texts' it may be inferred, tint a woman may 
adopt a son for the performance of her exequial rites. It 
ia not laid down by tbo legal authorities, that the husband's 
permission is necessary to th - adoption of a son made, but 
such adoption takes place agreeably to established usage. 
If tlio woman; after such adoption; be. desirous of receding 
from. It, ami disclaim the adoption* the filiation of the son 
made cannot be set aside, for there is• no ? text.authorizing 
the reversal of anadoption. 

Q 2, Is the woman competent to adopt a. minor its her 
Kurtepootra, after his having, been initiated by the cere¬ 
mony of Up an ay am, or investiture with the marks of ffeo 

• class ? / '■'v/v-■ : 

And after tbs B % The woman, is competent to adopt a boy of her 
ceremojjy » f own elasfi, whose JTpamyana ceremony has been perform- 
ti-tr^rfomiod e d, with Ids paip^ts* pfertttts'fiion, as l ycrKur&t or KrUima- 
on the boy. ,, QC(i . ai Jn the" case of adopting a soft 'In •'the Kntima 
form, the consent of birth the parties. Is necessary, and, the 
lj (l y adopted not befog. ivutepeftefent• of Ms parents, their 
fiction' is - rcqmred. This opinionto the 



THE M USA LMA N $ TUDIES. 


uoiei, u.A'1 fierce were the denunciations on all sides. 
turned to tire scene of the uproar, and found that one ot 
the students had found in a law-book that during piayei 
the heels should be joined, else the petition has no effect 
in heaven or on earth. Those who had said their prayers 
with unclosed heels denounced the discoverer of the new 
mode as a pernicious heretic; while he and a little band 
of followers consigned all who prayed in the old fashion 

to the eternal torments of hell. 

Three hours’ instruction is as much as they could 
possibly obtain from the College teachers in the day. 
One who has practical acquaintance with it, tells me that 
the actual time of teaching was only two and a half hours. 
Anything like preparation at home was unknown, and 
indeed is opposed to Muhammadan ideas. Each master 
reads out an Arabic sentence, and explains the meanings 
of the first, second, and the third word, and so on till he 
comes to the end of it. The diligent student writes these 
meanings between the lines of his text-hook, and by easy 
degrees learns the whole sentence and the interpretation 
thereof by heart. To teach him how to use the dictionary 
at home, or to reason out the meaning of a passage on his 
own account, is an altogether foreign invention, possibly 
dangerous to his religious faith, and at any rate unknown 
in the Calcutta College. At the end of seven years the 
students know certain books by heart, text.and interpre¬ 
tation ; hut if they get a simple manuscript beyond their 
narrow curriculum, they are in a moment beyond their 
depth. Such a training, it may well be supposed, pro¬ 
duces an intolerant contempt for anything which they 
have not learned. The very nothingness of their acquire¬ 
ments makes them more conceited. They know as an 
absolute truth that the Arabic grammar, law, rhetoric, 



supported |itn, and performed the ceremony of his marriage 
under bis own* (the adopting father’*) name. Subsequently 
to this, the adopting father bad three sons by his lawful 
wife. Now. supposing* the prescribed ceremony for the 
adoption not to have been performed by the individual in 
question at the time when he took the boy, in this case, is 
the adoption complete, so as to entitletheadrjptcdsonitom- 
'iwritthe property-left by the adopting father, or otherwise V 

An adoption H, It -.appears in this case, that'-the- Sudra did, with»tk* 
“hw eSX intention of fuloptiag • ■3on,.t«ke a boy of four years old 
wnrancB of (j-orn Ms brother* aadsuppoilsil him ; that heperfoimed for 

bed form*. hiiii the ceremony of maniage under lbs own aarae, and 

shortly after had three sons by lawful wedlock; and that 
'the prescribed eermony' ibr adoption was not performed 
by him at the time of ids taking the boy for the purpose 
of adoption: Hero, according to law, the a&ttfttipn of the 
boy cannot- bo emisid^rod as complete, nor is ho entitled to 
the property of tho persofi who took him for adoption. 
This -opinion is'consonant to the doctrines’ cited in the 
DyU/ftcachxtrtdrM, Vivad&chintfo* 
mtxni ,' and other authorities. 

Authorities > 

f The same author prapmmdd a special rule,,.should the 
due form for adoption not be observed: w He who adopts 
a son, without observing the rules ordained, should make 
him a participator of the rites of marriage, not a sharer Of 
the wealth.” Tjif meaning is: the marriage only, of one, 
adopted, without the form udoptioh> is to be performed ; 
no wealth i.< to be bestowed on him: on the contrary, 
in such case, the wife and the rest even succeed, to the 
estate f idr; without'cbservattce of formulas filial relation, i a 
?iot produced Therefore’ the filial relation of these five sons 
proceeds from adoption only, with observance of the form 
of either; not otherwise. Of gift, acceptance, a burnt aacri- 



Of AJdptim. 

and so forth/should either-be- wj^tmgv #ib filial rek* 
turn, even fails/ 1 The Dat(M.vameem&n$#d. ■ 

f In case ;no form ai poopomuldd should be..c4'?-»ervecl,. it 
•will Wdeclared thatt.be adopted mn k*. efttifcM to.-'asset*, 
aui6eieo>t,fcr his marriage. And as a text recto, •'• fcet 
the. father imtiatb his own sous/’ the kitMitory rites e-veb : , 
of die adopted, which are. yet to bu completed, aabmquettt 
to adoption, are to-be performed by the adopter;,, and- tbps, 
tho practice of .ail theahekmts oven, in-respect to ;the adop¬ 
tion .of a spryxmlinuted to, any- particular. time, is upheld. 
For the-coa^tructior suggested (by .of the supposed 
extract.-from • tbs Fttr&ias) id; sdf-ovideot, Acpordmgiy, 
$n author -.declaret;: ; the Boit^svjccessioiv. to a oi -o.ee 

adopted. without obSorvane-e of rule : “ Him existing, 
sob being created, 
adopted- mforuiaflyf fhrd, ustuit. is 

; .,,„ V , :,,,. .. y . , ,,,, ,...,. 

a eua,.-without atervkg tho-mfc ordaked, should -!tpik<d 
him the participator of tliefri|e« of marriage, not n sharer 
of the. wealth. % Th$. '■■ ,Tho boy who 

was adopted, without the' form prescribed., by kw, is a sp%* 
blance.of a sob, and is mi entitled to participate his 
wealth,^ The VivadavMnA^mtMt^ . 

iHrtwt. inf A nneuL-.l 


A - ,i>|j| given existing, one being. 

irk pnlyy who-is juatly;- 
enu. • f *. He who ttetop fcs 


Q, A person,having a son, kft direct im s with LL wife, 
white ^fflibtedwitli disease, to'adopt, a son, and died.. Sub* 
sequdrifcly- to &k death, tW wuldw -appliecTto the.court for 

.“"*■ 

. * But the: exact observance -uf any.. part),cuiarmm^uies is mt 
upce^ry.It <#n*h> M die forms prescribed for adop¬ 

tion aro goneithroagh^wilih a u«w to prove 'psi^ittivov-Vlly ihe taawn» 
■turn. of the adopter* . 
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his ballot ticket into the right box without asking 
questions apt to jeopardise the secrecy of the ballot. 

Many voters instinctively distrusted the privilege sud¬ 
denly thrust on them, and scented in it some trap laid 
by Government, perhaps for extracting fresh taxation, 
or worse. Many more remained wholly indifferent and 
saw no reason for putting themselves to the slightest 
trouble in a matter with which they could not see that 
they had any personal concern. Except in large centres, 
the candidates themselves often did very little to disarm 
distrust or to combat indifference. There was little or 
no electioneering of the kind with which we are familiar; 
and when once “ Non-co-operation ” led to the with¬ 
drawal of Extremist candidates, there was generally no 
serious line of political cleavage between the others, who, 
especially in the rural districts, where their neighbours 
already knew all about them, were content to rely on their 
local influence and personal reputation to carry them 
through. 

The battle, in fact, was not fought out chiefly at the 
polls. It was waged very fiercely in the press and on the 
platform between those who were bent on paralysing the 
reforms as the malevolent conception of a “ Satanic ” 
Government and those who were determined to bring 
them to fruition, not indeed in blind support of Govern¬ 
ment, bub as a means of exercising constitutional pressure 
on the Government. Mr. Gandhi certainly succeeded not 
only in dissuading his immediate followers but in frighten¬ 
ing a good many respectable citizens who have no heart 
for militant politics from coming forward as candidates. 
Could he have made “ Non-co-operation ” universally 
effective, there would have been no candidates and no 
nominations, no elections and no councils. But in this 
he failed, as some of the more worldly Extremists foresaw 
who obeyed him in this matter with reluctance. In the 
Bombay Presidency, Gokhale, though dead, had a large 
share in the victory of the old principles for which he 
had stood when there had been little will to co-operate 
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Of Adoption, 

CASE XX. 

Q, A man of Hie first class, while afflicted with leprosy, 
adopted a son, In ihh case, is the adoption good and 
valid? 


11. A. person afflicted with leprosy is incompetent to A1epeP caa# 
adopt a soji ; for lie bears the impurity till death; coti&e- a(>t •Jj®**- 
queufcly the adoption must be considered as void* *. 

€ASE;XXf. 

Q. A person havib£ beieii afflicted with 'leprosy, or the 
like disease, perform:- the expiation (PraymvhittaX • or¬ 
dained in the law for it, and adopts a boy as Ids son. 

In this ease, is the adoption good and legal, or other¬ 
wise? . 

11 The person afHictedwill) leprosy or fhelifee disease, XJnle«* ha 

1 v „ ■■, , hfif-operformed 

after his performance of the. prescribed penance, becomes t i M { . reS crib«<i 
. \ 'e|#atioa« 


authority ofi¥«»w* FiswmiHra, Pdndu, add others ho not considered 
to justify any practice, it is vain to seek for any other guide. In the 
smrne work, however, the followirig condition ia declared . “ A twin, : 
' though .possessed- of - male issiiie, inny adopt another son, • with tha 
sanction iff frt/ue.” . j 

It may, on theVW^:bc>,«K^^ that whaiey.ey may have j 

been the law or the practice in former ages, the simfiltandous adop¬ 
tion of two gone, or the affiliation .of 'one by a person who has a sou 
(either his own bftue, or adopted,)' living ii now illegal’,: ccoi'diog to 
the concurrent testimony of the moat approved authorities. 

* It, is not distinctly stated in this case whether tho lepar perform¬ 
ed the prescribed expiation...Certainly the opinion,is correct, provided 
the leper have not performed expiation; hut if performed, the adop¬ 
tion is legal, for the impurity of the leper is removed after penauee 

performed. Sec the following case. 
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Wen launched the forces of “ Non-co-operation 
against the two Indian universities only founded within 
the last few years, in deference to the demands of the 
Indians themselves, on frankly denominational lines, in 
derogation of the very principle of undenominational 
education that we had' upheld in all other Indian uni¬ 
versities. It is one of the many strange anomalies of 
Gandhiism that it should have elected to concentrate 
its wrecking polioy on the very universities in which Islam 
and Hinduism respectively have been conceded a closer 
preserve than anywhere else for the training of Indian 
youths in the spirit of the two great national religions 
of India. The joint efiorts of the Hindu saint and of 
his chief Mahomedan henchmen, the brothers Ali, failed 
to take either the Hindu or the Mahomedan stronghold 
by storm. Mr. Gandhi, indeed, showed some reluctance 
to press his attack upon the Hindu university at Benares 
with anything like the same vigour with which he backed 
up Mahomed and Shaukat Ali’s raid on the Mahomedan 
university at Aligurh, and from so marked a contrast 
many Mahomedans might have been expected to draw 
very obvious conclusions. 

More insidious, and perhaps more dangerous, was the 
organised attempt of the Extremists to get hold of the 
agricultural masses through the widespread discontent, 
by no means of recent date, due to the peculiar conditions 
of land tenure in these provinces. In an essentially 
agricultural country such as India still is, and must 
probably always remain, agrarian questions are amongst 
the most difficult and complicated with which British 
rule has had to deal. For they present themselves in 
the different provinces in forms as diverse as the past 
history and local conditions of each province, long before 
it was brought under British administration, had combined 
to make them. Whereas in the Bombay Presidency, for 
instance, land is chiefly held by small landlords and 
peasant proprietors, it was held in Agra and Oudh before 
they became British by a great landed aristocracy whose 



A person died, possessed of gouge real and persona?. 


property, partly auceatral and partly acquired, leaving a pi 

widow under age. fn tbia case, is }i!,v l fether-m4aw (thp 
father pf hk widow), or Jus grandfather’s brother (whether 
he lived with the deeea 4 e«i,m..urdoa or was separated from 
laixo)^ entitled to manage the estate ? 


M. The management of the estate of the infant widow The man- 


first rests will? her husband's relation, that is, his grande m 


lather’s brother, but not with her own father^ while mush bas<*ev9Jv«i.-i 
relation existsin default of the husband’s relations, heap rm»with)Ji* 
father become her guardian; as is kid down in the text of 
JSdreda quoted in the Dayabh&ga : “ When the . husband bw W« >-eia* 
Is deceased, his Up are the gdgrdiw of his ehildlese wiio^, £!? Sa5. 


In the disposal of the property, and care of her&elf, as well 
a? in her maintenance, they have full power. But if the 
husband’s family be extinct, or .contain bo. male, or be help¬ 
less, the kin of her own father are the guardians of the 
widow, if there be no relations of her husband within the 
degree-of a Sapind®”.. ■ 

/Allah Iloorfhly } 

5 .) 


July 8 th, im-. 
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not one of those transferred under the Act to Indian 
ministers. 

Agrarian questions, moreover, are very intimately con¬ 
nected with the larger question of land revenue, in regard 
to which there are signs of a considerable change in the 
attitude of the politically - minded classes, or at least 
of the Moderate section. For a long time the lawyer 
element, always very strong in the Indian National 
Congress, was not particularly keen to see it take up 
agrarian questions which would have probably estranged 
a good many fat clients, and some, though perhaps fewer, 
political supporters, amongst the land - owning classes. 
The old Congress platform was, moreover, drawn up by 
and for the- intelligentsia of the towns, who had little in 
common with the jfreat rural population of India; and 
in so far as it professed to champion also the agricultural 
interests of the country, it preferred to concentrate its 
attacks on the general system of Indian land revenue 
and to press for its revision on the lines of the " permanent 
settlement ” in Bengal—not so much perhaps on account 
of any intrinsic merits of that settlement, as because 
it was identified with the province which was then 
regarded as in the van of Indian political progress and 
enlightenment. The “ permanent settlement ” in Bengal, 
effected more than a century and a quarter ago by Lord 
Cornwallis under a complete misapprehension, as was 
afterwards realised, of the position of the Bengalee 
zemindars , determined once and for all the proportion 
of land revenue which Government was entitled to collect 
in the province, instead of leaving it, as in other parts 
of India it is still left, to be varied from time to time 
after periodical inquiry into the constantly varying yield 
and value of the land. The result in Bengal has been 
highly satisfactory from the point of view of the large 
land-owners whose property has appreciated enormously 
with the general growth of prosperity during a long 
period, unprecedented in its earlier annals, of internal 
and external peace. It has been less satisfactory to the 
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Cases of Minority* 

■viM'rvf ■ 



Q, A. landed proprietor died, leaving two. minor .-sons. 

||iie mother and paternal uncle. of the minors .are living. Irt 
this case, does the guardianship of the. miners* person and, 
esldto rest with their mother, or with their paternal uncle ?, 

B. Tjao• guardianship of the ir$ai$a: -in respect of their The wafter 
person and property, rests with 'their mother ;• biit if the 
mother peU or ptherwi?* .^U&uate their property,- excepting 
always a ease oi'necessity^ as if food and raiment be abso- ymtepmw to 
lutdy requisite, she should bo divested of the management aeuf UlU * ci ' 
pf the estate, and it should he confided to their unde, a up- 
posing him to be competent and honest 

Zillak .24- Pergunnalu. ) 

May l 0/A, 1810. Jr 

V ' cask % . 

Q. A person died, leaving a widow And son. The wi¬ 
dow, during the lifetime of her son. brings on action against 
an individual for some of her husband's immoveable estate. 

In this case,' should the-action by her, according to law, 
be held to be admissible, or not ? 

H. Where the son of the deceased proprietor is living, A widow 
the suit instituted by ku wvtow claim mg his property bay sue for her 
cannot be admitted unless the son be a minor, that is, up- 
less he be under sixteen years .old,'in which case'the actio A s<ml»e 
by her on his behalf should be held; to be adniistsilde, she 
acting tile part of his guardian. 

Moorshedabad. Court of Appeal, \ 

February 15 th, .1814. i 
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: a -general filing of unrest and discontent, but they 
actually carry the war to the very doors of the great 
land-owning class which has hitherto been least accessible 
to revolutionary influences. 

This was one of the special features of the “ Non- 
co-operation ” campaign in the United Provinces, and 
Mr. Gandhi himself arrived on the scene to lend it the 
full weight of his personal influence on the very eve of 
the elections. How extraordinary is the influence of his 
mesmeric personality and style of oratory I realised when. 
I drove out oil the day of the elections into a district 
outside Allahabad where he had himself addressed on the 
previous afternoon a vast crowd of twenty thousand 
peasants. It was about noon, and only a few creaking 
bullock-carts and “the footfall mute of the slow camel 5 ’ 
—neither of them suggestive of a hotly contested election 
—disturbed the drowsy peace which even in the coolest 
season of the year in Upper India falls on the open 
country when the sun pours down out of the cloudless 
sky. Hero at a roadside shrine a group of brightly dressed 
village women were trying to attract the attention of a 
favourite god by ringing the little temple hell. There 
some brown-skinned youngsters were driving their flock of 
goats and sheep into the leafy shelter of the trees. But 
the fields, now bare of crops, were lifeless, and the scattered 
hamlets mostly fast asleep. About fifteen miles out we 
reached the big village of Soraon — almost a small town¬ 
ship—in which there seemed equally little to suggest that 
this was the red-letter day in the history of modem 
1 India that was to initiate her people into the great art 
of self - government. Still the small court - hou.se, we 
found, had been swept and garnished for use as a polling 
station. Two small groups of people stood listlessly 
outside the building, the candidates’ agents on the one 
side of the entrance, and on the other the jpatwaris — 
the village scribes who keep the official land records — 
brought in from the different villages to attest the signa¬ 
tures and thumbmarks of the voters. Inside, the presiding 
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in tills case, can the latter donee bring an action against 
(lie donor for the gift in virtue of the deed ? 


An action fo* B- 2 . Cnder flic circumstances stated, the latter donee 
t’Kty T i% attorned to a ye the donor. to' obtain possession of the 
doner «#■ imt gift, and the, donor is bound to satisfy Jp* claim. 

the donor-' ^ : 'S : ] ' '/yj; : y •; . 

p, 3. The former assignee, on the death of the assign¬ 
or, havmg performed the .acts ro^uired in the deed of flR-> 
sigmnettt,'claims 'the property occupied by %e. latter donee ; 
in this case, ii the assignee, entitled to such property ? 

Andf.tee ; A. 3 . Supposing the assignor to have bestowed im- ' 
!» actual po« ' ^oveabie or other property which ho mi in his ownpos- 
ountablfe'to' session on another person, and to have put the donee into 
possession of it, then,, on the death of the assigiiiir, the assig¬ 
nee cannot legally sue the/ latter• donee, for tjhe property. 
Should the assignee hayefuifdled.tho injunctions prescribed 
in the deed, 'he is entitled to tio assignor’s whole pro¬ 
perty.,' excepting that part which yw given to the latter 
donee. ; •• ,.,: .'' \■ • 


auxoun 
» previous aLjj 
‘ sigi*ee 


A person having made a gift of his real and per- 

if ,1 *1-.«. 1 r stl i-ls-A.l*. ff cri 


A glft«umAt Q *• A person - 6- - 7~; £7 * ~ g 

bewiaiuedin soim j property to another, executed a deed to tlia. eliect. in 

? SE° f %& case, i-be (tW donor) compete ut :to/i|§| the gift in 

bis c.Vi>iM)^s^twUepwo4f w f*y«aatjr years ? 

R, 4. The donor is incompetent to iceep the gift in hie 
cwn possesion. TWA is a received maxim. 

Calcutta Viwrt of Appeal 
March 1803 . 

Govindram Misra, v. Kiahorelaul Sookul. 
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p A’ certain farmer had a family by \\i? two wives, that 
is to say, by the first wife two sons, A and B, and by the 


Of drift" 

3 and % arid a. daughter, ;& ’ His sob 'A 
having’ separated himself from hfm, lived apart, and left the 
family house. His (the father’s) eldest wile died before ha 
contracted a second Marriage, and his three, soils, B, C, and 
1), ami his second wih*, lived with him ad an united family 
until his death. Subsequently to his death, his three sons 
(who lived with Itioi jointly) held the farm, an$ lived fcoge,tSter 
as an' undivided family. Afte r Some time, however, being un ¬ 
able do discharge the rent due from the farm, they resign¬ 
ed it, separated, and quitted their dwelling house. After such, 
separation they never reunited. € and D lived again in 
their father’s house, and C alone obtained a portion of his 
father's• farm. .Some time after, B returned, and residediu 
a room of tie house. C and I) died, leaving ncidief child 
nor widow. S ubsequently to their death, their mod ter got 
possession of the farm, and discharged the rents due. Sho 
then executed a deed of gift of. the whole farm in favour of 
her daughter E, and her daughter's son, for their support 
und tor her own exequial rites, and, died. Now B claims 
the property given "by his step-mother. Under those cir¬ 
cumstances, is the.claimant entitled to inherit it, or U the 
gift legal ? 

It. If the donor enjoyed the farm by right of inheritance A mother i» 
... . .. ■ ■ ■ , not competent; 

os heir to her sou 0, in this case, sue was not competent to to make n gift 

give the whole .farm to her daughter and daughters son, f aK 
without file sanction of her step-son B ; consequently the y^ich »be tmd 
farm would, on her death, devolve on the claim mfc (B.) her son,amt on 
Should the donor, however, have obtained .a transfer of the ^ jJJ 
farm in her own name, and procured it to bo registered as tullfkol 
hers in the books of the proprietor, and thus have obtained th*r» 
a new title, under these circumstances she was authorised 
to make a gift of it, .anti the gift is legal. Therefore the 
donor's daughter and her son derive a clear title by virtue 
of the gift, and B has no concern with it. 

Zlllah Midnapore, 

! BE ,'. 
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Q. A landed proprietor had two sons, Hie eldest of 
whom died,., leityihg'.'two sons. Subsequently lie (the 'pro - • 
prietorj disposed of Ms, entire ancestral estate, consisting; 
of moveable and immoveable property, by a deed of glit. in; 
favour of Ills second son. In this case, is the gift legal or 
otherwise ? ' V. ' 

An aarcssml M He is incompetent do make a gift of the. immoveable 
2an<ied estate ' which.devolved-' on him from bis forefathers to his 

<can?u>tb8£iven. , 

to ono m§ to second sc?i, ■ without the consent of his eldest son & sons, 
SoS'offand the deed, of gift is ira}i, and void. Hois entitled to give 
other sou. jewelsaml other moveables, though inheiilcd from the grand- 

1 father- Thi:> is conformable, to the • Ywa-d^raiuMmuit, 
Mifmuhani, and other authorities.-. 

Authorities. 

Ydjnymmfcya &— w The' ownership of father and son-is 
the.same m land which was .acquired by his fathor, or in a 
cqffi&dfy, . '■ - ; - 

* The father has no power to make an unequal partition, 
or to make a gift • 'ofthe ancestral " property,. This Is the 
doctrine of the Viv&daVatft&cara.*- 

« They- who arc born, and they who are yet imbcgoben, 
a) d they who are still in the womb, require the means of ' 
support ': no gift or sale should. therefore, be■ made.^ ••' 

Yajnyaivalcya :—“The father is master of the gems, 
pearls,, and -corals, : ami of all other moveable property : but 
neither • tlie father uor the grandfather b so of the'whole 
immoveable estate- - 

Ztllah Bhcujulpore: -j 
April rti mt). j 
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Q. 1. A. childless widow had obtained her hushanii’s 
estate, consisting of laud and other property, by right of 
inheritance. Is she competent to gfve or sell Ihc property, 
while there are her husband’s ntheir heirs living ; and it she 
make any alienation, is it legal and. valid? 

R, I. The wide w destitute of male issue may ptre a pari Jl . 
of her husband S property ol' both descriptions, moveable ,, 0 «W <>, 

/v'Awvslp.i inn oi h-KT .tWWJr**!.*i. 


HRKpl 

proptirt/ f( 


and immoveable, for the completion of her husband’s t ,, _ 

quial rites; and whtfti she is in want; of jmbsisteace’forfcem gW ^ 
seif, she hiay sell inch pm-tims as may provide-hw with nwu sotmb 
mftinteuance : excepting nuder these circumstances, any «“*• 
alienation by her whether by gift, sale, or cUwctriae/Musi; 
be considered cull and yon!. 

q. 2. Is the. widow, without, the sanction «fh<’r dlattgh- 
ter's son, entitied to sell a .sma.il portion of the property 
and supposing her to have actually made such sale, should 
it be upheld? 

It. 2. If; the daughter’s sen supply her with maintenance, JMm 
she cannot alienate without his consent, and if she had, 
actually sold the property, the sale is null; but in a base JjjgjS 
where the daughter’s sou declines to support her, she. may 
sell such portion as may he necessary'to her mnintepanci 
without his consent, and the sale should be considered 
legal and valid. 

The authorities for this opinion are laid down in the 
Dtyabhbya Hence, if she bo unable to subsist other- . 
wise, she Is authorkod to mortgage the property, or, if 
still unable, she may sell or otherwise alienate it ; for (ho 
same reason is equally applicable. Let her give to the pa- 
B2 


ml ri: 





O/Mifi. 

rna] uncles other relatives of her husband,..presents 
in propo ( rtix«n to % wealth, : ai her hu&and's funeral 

$f*L Haitian'?' *’ 

.udiaji Bajshaiji. 

' C4SE T ; " 

Q. If a person mate tt gilt of joint property in a pro- 
'portioii'excp'e^. &.' le$ol start;, in. iiiis case, is tire deed 
of gift illegal 7 or'wifi the donee receive the share to which 
the donor was entitled ? 

Tlv* gift of Supposing the donor to have disposed of property 

joint prop«rty^p^.^j^ to the joint stock' to a greater cndient than Ms 
thodouor's own share by a deed' of gift/ that deed does not become 

(k illegal and' void ? but the donee is entitled to so much as 

>nay be found, to be the donor’s property to the undivided 
estate. Thivis ccmsori&tit to the Datjahh&ga, I>a$utahvo. t 
YiWklarn&X'ksHu, and - ' other authorities*. 

• Ziltah JteMf.ie '■MeM&foi ( 

... Mcw mi im. . • J 

CASE vr. 

Q, The iftalmml grandfather of a person made a gift of 
roine lands mid houses # his grandson's wife, who po'3- 
g:essod the gift for same time ; and she, while suffering un¬ 
der the disease wf which she died, mftefe a gift, of the same 
property to Iwr daughter* son. Her son* having his uterine 
s,' ‘A tt'j,' {the pkmtiO), another sister i son (the defendant), 
and a brother of the half Mood, gave away the same pro¬ 
perty. In’ this case, which of the gifts is legal and bind¬ 
ing? ' ; ■'■■"■" 


♦ The hvw officer by 'whom .the above opinion was delivered has 
omitted to cite the text;-, of the .works above allu ded to; but hmex- 
poston w, according to the law ofB engal, correct, as maybe «wa hj 
the remark in a case of sale. See Case No. 1. and 16 . 
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that they had heard about Western methods. 
They were given food and lodging, newspapers, magazines, 
and books, and, when necessary, medical advice and care. 
They had opportunities of learning a trade and seeming 
employment as well as facilities for indoor and outdoor 
recreation, and carefully planned social gatherings helped 
to restore their self-respect and confidence. To their 
credit be it said, their conduct was unexceptionable, and 
not a single complaint was received with regard to any 
of those who thus found a new start in life. One could 
well credit the assurance that they were all as much 
opposed to any reversion to “ Non-co-operation ” as Sir 
Surendranath Banerjee himself. 

Much must always depend upon the example set by 
those in authority not only as administrators but as the 
natural leaders of both European and Indian society. 
Lord Ronaldshay, whose appointment as Governor of 
Bengal was not at first very well received by the politically 
minded Indians in Calcutta, has succeeded by patient 
effort in convincing them that they have a genuine as 
well as a candid friend in him, and even his social 
popularity is due not merely to the generosity of his 
hospitality but to the keen interest he takes, amongst 
other things, in the renascence of Indian art in which 
Bengal has taken the lead. There is amongst Europeans in 
India a good deal of Philistine contempt for all Indian 
forms of culture, and Indians are surprised and grateful 
when Governors like Lord Ronaldshay, and his pre¬ 
decessor, Lord Carmichael, frankly acknowledge that 
whilst Indian painting and Indian music are ruled by 
other canons than those of the West, they pursue none 
the less high ideals along different paths. What Indians 
look for too often in vain from Europeans is any hearty 
attempt either to understand them or to make them 
understand us. The influence which Lord Ronaldshay 
had acquired by such forms of co-operation with the 
Indian mind stood him and the Bengal Provincial Council 
in good stead when he had on one occasion to appeal to 




fill 


Q. Thero were tWo brothers - of (.be whole' blood, 'who 
had ancestral rent-free lands. The elder had an only 
daughter, but no sohyawd the younger had two-sorts. The 
elder disposed of Ids daughter in marriage, and either gave 
a pari of the landed estate for his daughter's maintenance, 
or the daughter, on -the -death of her father, acquired it by- 
right of .oaccessiOH. The ..node of its c oming into-her pos¬ 
session does - not •fdeariy' appear/' Under these ciircum- 
stances, is she competent to male a. gift of such property 
to a stranger, without the consent of her pate mol uncle's 
sons ? 


Latndad pro- If. on$ of the brothers, having contracted his only 

pi?rtv which a daughter in marriage, gave a certain quantity of land out 

daughter oh- ° : • 

tains t>y a gift of hi$ ancestral landed estate for her s upport, und the aaugn- 

feJrTnrtw ter took possession, by right of such donation, in this case, 
that which die s bV is competent to give if away to a stranger without, the 

acquires bvm- 1 . 

Laritauce. * sanction of her father’s brother s two mm, as .that property 

is termed the gift of affectionate kindred, over which her 
independency is recognised. If, on the other hand, the pro¬ 
perty became bora by succession, she. had no power to give 
it without her father's nephew’.'? consent. This is conso¬ 
nant to the authorities prevalent in Bengal 


AufJlM'itks. 

The text;? of Cai^d^amiyl aid. dbwn in the Ddya&hdga, 
' X)dyacrmn&8&ri$*'&ka> ■ Mini other tract#:—“ That which 
is received by a mmrmd’woman or a maiden, in the house 
of her husband or of her fa ther, from her husband or from 
her parents, is termed the gift of affectionate kindred. The, 
independence of women who have received such, gifts is 
recognised in regard to that property ; for it was given by 
their kindred to soothe thorn, and for their maintenance. 
The power of women over the gifts of their affectionate kin- 
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o, especially in those where the influence of 
old conservative families was still paramount. Altogether 
the Punjab Provincial Council is perhaps less repre¬ 
sentative of the whole electorate than in any other 
province in India. Some official ingenuity hacl been 
displayed in grouping remote towns together without 
any regard for geography, in order to prevent townsmen 
undesirably addicted to advanced political views from 
standing as candidates for the rural constituencies in 
which many of the smaller towns would otherwise have 
been naturally merged. This was a last effort based on 
the old belief that the population of the Punjab could 
be divided into goats and sheep, the goats being the 
“ disloyal ” townsmen and the sheep being the “ loyal ” 
peasantry. There may have been substance in that 
belief before 1919, but how little there is in it now has 
been shown by the large majority who, in an assembly 
in which it is just the rural constituencies that are 
most effectively represented, passed a Resolution for the 
remission of the fine imposed on Amritsar to punish 
the disorders in that city, already amply punished, they 
considered, at Jallianwala. The presence in the new 
Government of Mr. Harkishen Lai, himself condemned 
two years ago under martial law to transportation for 
life and treated for months as a common criminal, has 
done more than anything else perhaps to restore public 
confidence. He was elected to the Council, not by 
political firebrands, but by a sober constituency specially 
constituted to represent the Punjab Industries, and in 
courageously choosing him to be one of his new Ministers, 
the Governor, Sir Edward MacLagan, gave a striking 
demonstration, of which the effect has not been confined 
to the Punjab, of the profound change that has been 
wrought in the attitude of the official world towards the 
politically minded classes. 

An appalling incident last spring showed how quick 
the fierce races of Northern India are to burst into violent 
feuds amongst themselves for which no responsibility 

p 



dent ‘power over-Hi Under these drciimstances, the wife 
has a right only to enjoy her husband's gilt ot the real, 
-estate'during tier life* On the'death oi the senior wife , her 
Mmk 'dlo.ne.-arfc'entitled to takeihe^ 
she received from her husband, because that was nor -pe¬ 
culiar property. The right of the husband endures over 
the immoveable estate.whi^hhto gave to ids wife; and on 
the death of the husband, all Ms •••fcoas • by either' wife arc 
entitled to inherit it. 

“ To a woman, whose husband marries a second wife, 
let him give m equal sum. as a compensation for the super- 
session.” “-Or: .presented to linr. on her hufibaud $ Mar¬ 
riage i o another wife, (os also any other separate acquisfe 

lion.) is deqommaxed awoinan’s.pTopeHy/ 5 

•: 

e< What has been given by an affectionate husband to 
his wife, she may consume as she pleases, when he is dead, 
or may give it away, excepting immoveable property.” 

. <e The wealth which k earned by mechanical arts) or 
which is received through aicection.from any other (butthe 
kindred), is always subject to her husband's dominion. 
The rest is pronounced to be the woman’s property.” 

« When the mother k dead, let all the uterine brothers 
and the uterine sisters equally divide/the maternal estate.” 

The texts quoted are- those of Y&jmjawalcya, \ Ndreda , 
C&ty&yvMt* -Mmu, and Yrikaopati. 

Zillah IPu-mea* 


.case u, r • / 

Q, A Brahmin,; being in possession- of some moveable 
property consisting uf caijjhy jewels, gold, silver, and other 
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of religion and promoting the abolition of caste 
distinctions and other Hindu influences that had crept 
back into Sikhism. 

In its essence a puritan movement, there was unques¬ 
tionably a nationalist side to it which tended to render 
it suspect in the eyes of many Punjab officials, and 
these suspicions were heightened by the Gadr conspiracy 
fomented in the second year of the war by a number of 
Sikhs, who returned from Canada bitterly estranged from 
British rule by the anti-Asiatic policy of the Dominion 
and still more by the fiery eloquence of Indian revolution¬ 
aries in German pay. But against the disloyalty of a 
small section must be weighed the loyal war services of 
the vast majority of Sikhs, and the Punjab Government 
proudly boasted at the time that there were 80,000 Sikhs 
serving in the army, a proportion far higher than in the 
case of any other community. It was doubtless partly 
in recognition of such war services that in the reforms 
scheme they were given the benefit of “ community ” 
representation in the new Councils on the same lines as 
the Mahomedans. But with a tenacious memory of 
the language used years ago by Lord Min to in reply 
to Mahomedan representations, they still complain that 
the historical importance and actual influence of their 
community have not received nearly as full a measure 
of consideration. Unfortunately, bitterness was revived 
by the large number of Sikhs amongst General Dyer’s 
victims at Jallianwala, most of them, according to the 
Sikh version, innocent country-folk, who had come into 
Amritsar on that day because it happened to be a Sikh 
religious holiday, and had merely strayed into the Bagh 
out of harmless and ignorant curiosity. 

The puritan movement struck a dangerous course when 
it addressed itself to the recovery of the Sikh shrines 
which it held to have passed into the possession of un¬ 
orthodox and corrupt Mahunts, faithless both to their 
religious and temporal trust. Considerable success was 
achieved by the exercise, it was affirmed, of mere moral 
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Q, A Sffragee, or xtligiow mcnMc&nk, txwuted a 
deed of gift in favour of a person of Ms ofn order, by 
which he assigned' over,'to.him Ms entire property, move- 
able and immoveable, stipulating in the deed, that on his 
,(lhe donors) tbo donee shouldexercise proprietary 

right over the property given. The donee died., before the 
donpr, u in> continued in possession of the property du¬ 
ring his Iftkkne. and some time afterwards died- Now 
the donee’s pupil, who is by law considered as his heir, 
claims the property assigned- In this ••case, is such pupil 
entitled to the property in virtue of the ;deeu drawn out in 
favour of his precept i»j> or otherwise ? 


A gift cos mi- ft Supposing the donor to have assigned his property, 

tioneii to , ^^lyjoveable and immoveable, to the mendicant (the donee) in 
this form, “'..that yon. will the rig hi oi ownership 

’7,’ut"'ter 1 'of over wy property after injr death,” and the donee to have 


tho ilenee. m - e vitms1v to the death of the donor, the donee’s pro- 

efero the for- perty had not accrued over the things given; and it there 
imihsSuU.. was no particular provision in the deed that the donee’s 


pre&oi) *tii»ula- was Tin particular provision 

heir should take, in case he died before the donor, the 


douce’s pupil has no legal claim to such property. 


Zittah Jungle Mehals, \ 
Match mb, 1819. j 


fj 1. 


Clv*«i«Mstan • 

Sbi*»Rift i»to anft 

iiivulktat!*!. 


■ CASE m. 

What ore the circumstances which render a gift 
void? ■ ■ 


B. I. If a gift is made by a person tinder the influence 
of lust or anger, or having no title or ownership, or being 
grievously disordered or disturbed in mind, or intoxicated, 
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. massacre earned out by a mere handful of Pathans was 
a grim reminder of the dangers to which the Punjab 
would be the first to be exposed if the hasty severance of 
the British connection for which Mr. Gandhi is clamouring 
were to leave it defenceless against the flood of lawless 
savagery that would at once pour down, as so often 
before in Indian history, from the wild fastnesses of the 
North-West Frontier. 


<SL 





Of Gift': 

Minority ex. M. 3. The minority of a female continues until she has 
cnd^o? fifteen attained fifteen complete years of uge* 
yon*. ZUlah Dinaqeppre. \ 

immWh i8i4. j 


.CASE.Till 

Q. Is a woman competent to make a gift to her mm of 
her father's estate, coopting of lands and other property, 
•which- devolved or; her by inheritance ? Supposing her 
father’s property to be in a state of joint tenancy with bis 
coparcener,- can she dispose of the property to the extent ol 
her father's interest ? 


The gjtt b$ /jfe If there be neither daughter nor dhiigbtor's sou of 
LTEeS ° f :her lather, the woman is competent: to give the property 
the joint e^te which; she inherited fi'mn her parents to her son; and if 
inv? to the hw‘given* the gift must, be considered good 'arid valid, even 
of Bengal though the property given be joint: said undivided/- This 
opinion is confoilnable to the IHya&hayo. and 
taiwa , 


Authorities-. 

JhU'ft fat :~- <4 Presents given to a mother, a -father, a spi¬ 
ritual teacher, a Mend, a moral joiati, a benefactor, mriudi- 
gent or unprotected person, and a learned man, are pro¬ 
ductive of benefit.^ 


jVc lf.eda:-^ If •they, severally give or sell their ovitn 
undivided shares, they may do what they please with their 
property of all sorts ; for, surely, they have dominion over 
their-own.® • 

ZUlah Nudrfoa, 1 

JuneWhim.f 


MIMSrftj, 
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doors of the Provincial Council wide open for 

_representation of more sober Indian opinion. The 

Extremists Showed their contempt for the new assembly 
by putting up one or two u freak 55 candidates in breach 
of the boycott they were preaohing, and actually got in a 
dhobi, or laundryman, at Jubbulpur. But the elections 
were overshadowed by the preparations for the Nagpur 
Congress, which was to bo the great Gandhi counterblast 
to the.Reforms, and the Extremists, who poured into 
the province from the neighbouring Bombay Presidency, 
concentrated their efforts on the creation of an atmo¬ 
sphere of general unrest favourable to the new line of 
campaign upon which the rump of the old Indian 
National Congress was about to enter with the open 
renunciation of the fundamental article of its original 
creed—loyalty to the British connection. 

It seems one of the strangest of the many anomalies 
with which the Indian situation teems that the Central 
Provinces should have been chosen of all others as the 
scene for a great spectacular demonstration of revolt 
against the state of “ slavery ” to which Indians have 
been reduced by a “ Satanic ” alien rule. It is one of 
the precepts of Mr. Gandhi’s gospel of “ Non-co-operation,” 
though doubtless only as a counsel of perfection, that 
Indian husbands and wives must cease to bring “ slave ” 
children into the world until India has attained Swaraj . 
Yet in the Central Provinces a larger proportion of Indian 
children than in any other province are born every year 
to a state of degradation much more closely akin to 
slavery, which is not imposed upon them by any alien 
rulers, but by the ancient traditions of those of their own 
race and creed whose interest it is to perpetuate at the 
expense of their less fortunate fellow-countrymen the 
most cruel form of caste tyranny. Of the total population 
of the Central Provinces, which numbered some sixteen 
millions at the last Census in 1911, one-fifth belong to 
that order of humanity which stands so low in the eyes 
of Hindus that it is unworthy to be reckoned as possessing 
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TAINfST* 



Hiii 

Sillflftp 

■cr'tM0&m 
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• of mfi.. . 

able property, separated themselves from each other, and 
enjoyed their respective -shares. Tinder these circumstances, 
is one of the ‘brothers having a wife, a daughter, a'daugh¬ 
ter^ s»», and a widow of his son, without their 

consent, 'fcompet&ut - to give %\& landed estate to' bis two 
yowii^r brothers ? If consent be tieeessntj' in this case, 
v/ hose consent is mpmed? 


If the. a^ocialed brothers having separated 
' themselves firom each other, live apart in the enjoyment of 


According to HyA- 
t’ae law ofFten-v, 

g»t, » jp«rs«n.:; : :;;d mw ••••* ■••• ••• y'*jPP! 

may dwptwa of their 'respective' diamfof the patrimony, and one of them, 

tion of Duces-tfurihg the lifetime of Iris ' 1 wife, daughter,^ daughter’s son, 
taUjJSSon Wi son*$ childless widow, without their .consent, give bis 

of bin wifecmci. y share ho'his two youi&er 'brothers, he is con.pete.jtt to 
Amgktm* , , 

do so, because he is master os his. own share, tmd ; > by no 

means dependant in respect pf it., This opinion is confer . 
ratable to the X)&yq$ti#ga and oilier authorities current in 
Bengal. ' 


Authorities. 

tff Should they give or Sell their own shares, they cio all 
that' astbey please>for they are masters of their own wealth/" 
Tiie above text is of Ndreda , cited in the 'lifajabMga, 

m. ; • 


' Q. 2. ' If It 'were J, conditidpecl in the deed ofgifi, that 
the donees should supply the expense attendant on the 
donor s being carried to the river side, when at the point 
of death, also the expanse, attendant 'bn his excquial 
rites,, the maintenance .--of his son's chihftfiss widow 1 , ami 
should discharge ail his- debts j and , if the donee ful¬ 
filled some of the conditions, leaving -others unper¬ 
formed 5 in this case, has the deed ; . of gift- validity or 
otherwise ? 



misTQr 



OSS CURRENTS IN SOUTHERN INDIA 217 

- 7 on the other hand, though the representative, 
according to Congress orators, of a “ Satanic ” Govern¬ 
ment that has reduced Indians to <k slavery,” never 
hesitated to question the poor “ untouchables ” closely 
and good-humouredly, not merely about the particular 
matter at issue, but about the condition of their crops 
or the health of their village, and sometimes gave a 
friendly pat on the back to the youngsters who accom¬ 
panied their elders, whilst the Brahman stood by in 
stony and disgusted silence. 

These caste discriminations doubtless originated in 
remote ages when the Aryan conquerors from the north 
gradually subdued the aboriginal Dravidian populations. 
The “ untouchables ” are mostly remnants of that popu¬ 
lation, some of them still very primitive jungle folk 
whom the Census classes as “ animists,” or nature- 
worshippers, i.e. they still worship trees and stones and 
the spirits that are supposed to dwell in them. But they 
tend gradually to include in their worship some of the 
gods and goddesses of the Hindu Pantheon, especially 
those who are credited with power to avert the worst 
scourges to which the people happen to be subject. Under 
a sacred roadside tree I have seen in one place a rude 
stone, roughly shaped to represent the Goddess of Small¬ 
pox, and alongside of it a clay image of a tiger that had 
killed a man on that very spot, set up in the hope of 
averting further manifestations of its wrath, and also of 
appeasing the dead man’s soul so that he might remain 
quietly within the tiger and become a kindly protector 
to the village. The appropriation of Hindu deities is 
usually the first step towards their absorption into the 
Hindu social structure. Others, the more progressive, 
have settled down as cultivators, a few occasionally 
becoming quite considerable land-owners. Others, again, 
have taken to weaving and to petty trade. Under 
British rule they have progressed all along the line. A 
Mahar regiment has been raised, officered by Mahomedans 
from the north, as no Hindu would think of serving with 



AIN t$rfy 


/>>— 



Of Gift. 


CASE XVI. 
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A p&?#ob %<l, leaving no heir down to (lie widow, and 
Ms pjtygfcrriy devolved on his .daughter, who was the mother., 
of male, mm* Afterwards tlie daughter*# son died, by. 
which means .-she became a, childless widowed daughter. 

■ She subsequently made a gift of her father's property taher. 
childfess widowed ‘'sister, and tiled. IV latter topic pos¬ 
session of the property, hi this case, was the childless 
widowed daughter competent to give, self' or make, other 
alichation of. the entire' property.- whi?^. Vr; father’s 
brother's son was hying ? ami supposing 'such disposi¬ 
tion to .have been .piade, i$ it legal and binding;, or ot(tijjr« 
wise ' :'/ ;!>* ':,%* • : >V|';v x.%[ -v‘V. VAA M>M$ K 




A daughter jR.‘ Under the circumstances stated,the chSdless widow- 
wauoSat© ud^danjghter ha&qnjy k right to the enjoyment of her father’s 
O^eJoived 21 property with ujoderatioih Therefore the disposition. by 

on tier from her was illegal.. This is conform,ublt to. the. i O&mbU&ga 
her father to , •,.,•• . y- 

the prejudice and ntner Works, 
of fhe next 
hdr. 


myP<x*w, , ■) 

■ ZuiyWh.mt | 


W OA m XYU, 

■ Q- 1. Is'it'kvdttlto'maJke a:gift of jomt undivided-pro¬ 
perty/ whether real.or personal, according:'to the law' cur¬ 
rent in Tirhoot .:.■ ■•. ; 


'•A gift of joint undivided property, whether real 

of the donor's 


Aticmtfinf! it* M,l.. 

tBn law m wur- t > ■■■.», •••*♦,4 -t „■ - i- -.••■ 4 

.rent in TW- or personal, is not valia, eVe’n to theVteh 

jS property frimre; for property, cannot V sold or given away; until 'it 
is invalid & defined and - ascertained, which cannot be done without 
a division 
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render the power which has alone done something 
to raise them out of the slough of despond \ Mr. Gandhi, 
however, who would be a great social reformer had he not 
preferred to plunge into a dangerous political agitation, 
is not himself blind to such an awful blot as “ untouch- 
ability ” has made on Hindu civilisation, and some of 
his followers, prompted perhaps less than he is himself 
by a generous reforming spirit, have not been slow to 
see what abundant materials lie ready to their hand in 
these vast masses, profoundly ignorant and superstitious, 
if they can only be drawn into the turbid stream of 
“ Non-co-operation ” by some novel and ingenious appeal 
to their fears or to their appetites. 

In the Madras Presidency, never swept to the same 
degree as Bengal or Bombay by the waves of political 
unrest, the electoral struggle assumed a form, peculiar 
to Southern Indian conditions, in which “ Non-co-opera¬ 
tion ” entered very little. For Southern India has its 
own life-history which differentiates it in many respects 
from other parts of India, and in none more so than 
in the survival of the Brahman’s ancient ascendancy, 
until recently almost unchallenged in this stronghold of 
Hinduism. 

Mostly of the primitive Dravidian stock that inhabited 
the peninsula before the great Aryan inflow from the 
north, and still speaking Dravidian languages, the people 
of Southern India have preserved in its most archaic 
form the social system of Hinduism which the Aryan 
conquerors, probably never more than a small minority, 
imposed upon them by the relative superiority of their 
civilisation quite as much as by force of arms. Of a 
much fairer complexion, the Aryans became the ruling 
“ white ” race of those days, and to preserve their racial 
prestige they enforced the most rigid laws for the 
differentiation of caste—which originally meant colour. 
The Brahmans, being the law-givers, naturally framed 
laws to secure the pre-eminence of their own caste, and 
to the present day, for instance, in the more remote parts 
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constant stream of pilgrims, and possessing some famous 
temples of its own, it is essentially a Brahman town, and 
lives almost entirely by ministering, at more or less 
extortionate rates, to the material and spiritual needs ot 
pilgrims, averaging about a thousand a day in ordinary 
times and scores of thousands at the special f estiva 
seasons, on their way to and from the sacred hill-top. 
There are whole streets of lodgings for their use, consisting 
chiefly of small bare cubicles, and rows of shops at which 
they can purohase their simple vegetarian food and 
innumerable religious trifles as mementoes of their pil¬ 
grimage. When I approached Tirupati, early in the 
morning, a few groups of pilgrims were already on their 
way to the hill-sanctuaries and peasants were starting 
work on the temple lands outside the town. Sacred 
monkeys gambolled about the trees and still more sacred 
cows had begun to exercise their daily privilege of browsing 
for food wherever their fancy leads them, even amongst 
the vegetables exposed for sale in the public market¬ 
places The Brahmans themselves were still engaged 
in performing their elaborate morning devotions and 
ablutions, but the members of their household had 
already swept the approach to their low, one-stoned 
flat-roofed houses and stencilled on the threshold with 
white liquid chalk the geomantic patterns, finished oil 
with scattered marigolds, whioh keep away the evil 
spirits. The Brahman quarters surround the temples ot 
which of course only the outer courtyards are accessible 
to other than high-caste Hindus. The low-caste “ untouch¬ 
ables,” who do the menial work of the town, live strictly 
segregated in their own quarter, which consists only of 
mud huts and even flimsier shelters of platted palm- 
leaves and bamboos. The whole town wore an air of 
leisured superiority as if conscious that there can be no 
need for special eflort when the gods bring pilgrims to 
provide for the wants of its “ twice-born ” inhabitants. 

There are scores of other Tirupatis in which the 
Brahman still reigns supreme by virtue of his quasi- 
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Public Services Commission was in Madras 
eight years ago, we heard many bitter complaints from 
non-Brahmans that, whenever one of them did succeed 
in getting an appointment under Government, the 
Brahmans with whom or under whom he had to work 
would at once unite to drive him out, either by making 
his life intolerable or by turning against him the European 
superior to whose ear they had easy access. Eor it is 
one of the weaknesses of an alien bureaucracy that, in 
regard to routine work at least, its weaker members are 
apt to be far too much in the hands of their native 
assistants. The Brahmans later on formed the bulk of 
the new Western - educated and “ politically - minded ” 
class, and the Madrasee Brahmans played a considerable 
part in the Indian National Congress before it broke 
away from its constitutional moorings. 

The non-Brahmans, nevertheless, under the leadership 
of such resolute men as the late Dr. Nair, fought their 
way steadily to the front, and, being of course in a large 
majority, they had only to organise in order to make 
full use of the opportunity which a relatively democratic 
franchise afforded them for the first time at the recent 
elections. They can hardly themselves have foreseen 
how great their opportunity was, for they regarded the 
reforms at first with deep suspicion as calculated merely 
to transfer substantive power from a British to a Brahman 
bureaucracy, and so deep was their dread of Brahman 
ascendancy even in the new Councils that they clamoured 
to the very end for a much larger number of seats than 
the sixteen that were ultimately reserved as " communal ” 
seats for non-Brahman electorates. They never needed 
such a reservation, for they actually carried the day in so 
many of the “general” constituencies that out of ninety- 
eight elected members of the new Provincial Council 
onlv fourteen are Brahmans, and it is the Brahmans 
now who complain, not without reason, that their 
representation falls short of their legitimate influence in 
the State, and are already demanding a reservation of 
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Jha4 pronounced, was to enter for election, no elector was 
to record his vote. At a moment when the elections were 
already in progress and should have at least tempered 
his optimism, he himself assured me that the results as 
a whole would yet afford a most splendid demonstration 
of the stern temper of the people that would never trust 
and would never accept the mockery of reforms proceed¬ 
ing from a “ Satanic ” Government. He was deaf to my 
suggestion that, even if the temper of the Indian people 
was such as he believed it to be, it would have been 
demonstrated in a manner far more intelligible to the 
political mind of the West had his followers taken part in 
the elections, and, after sweeping the board in accordance 
with his anticipations, had then placed their demands, 
whatever they might be, on record before the world, 
declaring at the same time that, unless they were fully 
granted, they would walk out of every Council Chamber 
in India and bring down the whole-edifice of reforms, 
which would then indeed have been hopelessly shattered. 
Things, on the contrary, went quite differently. In defiance 
of Mr. Gandhi, candidates came forward in almost every 
constituency, elections were held everywhere, and except 
for a few insignificant disturbances created by his followers 
they were held in peaceful and orderly fashion. There 
were indeed numerous and in some places very large 
abstentions. That many of those who kept away from 
the polls were convinced “ Non-co-operationists ” cannot 
be denied, but no more can it be denied that many kept 
away from fear, not altogether unjustified by the event, 
of actual violence or of the more insidious forms of 
intimidation wliich social and religious pressure assumes 
with particularly deadly effect in India. Reputable 
members, including a large proportion of the leaders who 
had fought for years past the battle of India’s political 
advancement, took their seats in the Provincial Councils 
and in the All-India Legislature at Delhi. They repre¬ 
sented, not unfairly on the whole, all classes and creeds 
and communities, and even all schools of political thought, 
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CHAPTER XII 


THE BIRTH OF AN INDIAN PARLIAMENT 

Only twelve years ago Lord Morley, with all his ad¬ 
vanced liberalism and his broad sympathy for Indian 
aspirations, could not conceive the possibility of intro¬ 
ducing Parliamentary institutions into India in his time 
or for generations to come. He would assuredly have 
had to revise his opinion could he have attended the 
first session of the Indian Legislative Assembly. In form 
its proceedings were not unworthy of a great Parliamentary 
Assembly. The speeches sometimes rose to a high level 
of eloquence all the more noteworthy in that English was 
not the mother tongue of those who delivered them. They 
were, as a rule, sober and dignified, and if all members 
did not at once abandon a habit much favoured in the 
old Councils of putting long strings of questions and 
moving impracticable resolutions in sonorous harangues, 
often prepared for them by outside hacks, their own 
colleagues soon taught them that such methods were no 
longer likely to pay even for purposes of advertisement. 
The majority quickly acquired a knack of suppressing 
wind-bags and bores quietly and effectively. The Act 
of 1019 reserved to Government the appointment of the 
President of the Assembly for the first four years, after 
which he will be chosen by the Assembly itself. Not 
even the House of Commons could treat the Chair with 
more unfailing deference than the Assembly showed to 
Mr. A. E. Whyte, who brought with him the prestige of 
Westminster traditions and experience to which he from 
227 
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The atmosphere of the Assembly was never 
again so tense as when the crucial debate was opened 
by one of the ablest of the younger members of 
the Moderate party, Mr. Jamnadas Dwarkadas, from 
Bombay, on the administration of martial law in the 
Punjab in 1919. He asked the Government (1) to 
declare its adhesion to the principle of equal partnership 
for Indian and European in the British Empire ; (2) to 
express regret that martial law in the Punjab violated 
this fundamental principle ; (3) to administer deterrent 
punishment to officers guilty of an improper exercise of 
their powers including the withdrawal of their pensions ; 
(4) to assure itself that adequate compensation is awarded 
to those who lost their relatives at the Jallianwala Bagh 
and elsewhere. The speaker moved his Resolution with 
great firmness and power but also with great self-restraint. 
Most of the Indian speeches in support of it were con¬ 
ceived in much the same spirit, though now and again 
one got a glimpse of angrier passions just beneath the 
surface. Happily the Government of India responded 
for the first time with the frankness and generosity which, 
had it displayed them in a much earlier stage in its 
handling of the Punjab troubles, would have averted 
many of the worst consequences. By reprobating, either 
implicitly or explicitly, the worst abuses of martial law 
the Home member, Sir William Vincent, the Commander- 
in-chief, Lord Rawlinson, and Sir Godfrey Fell on behalf 
of the army administration, succeeded in persuading the 
Assembly that not only were methods of humiliation and 
terrorism absolutely repugnant to all traditions of British 
rule, but that the censure and punishment already in¬ 
flicted upon officers and officials were in reality far more 
serious and effective than the Indian mind had been 
wont to believe. Indian members were asked to realise 
that for a British officer a broken career is virtually the 
end of life, and Sir Godfrey Fell had no need to mention 
General Dyer’s name when he said, “As it was put to 
me the other day by a very distinguished general officer. 
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teiTitbries. It must rather he treated as a part of the 
Imperial Army ready to serve in any part of the world/’’ 
Indians interpreted the Report as an attempt on the 
part of the British War Office to throw upon the Indian 
Exchequer the cost of a larger army than would he 
required merely for Indian defence whilst keeping it 
under its own control for employment at the discretion 
of British Ministers far beyond the frontiers of India. 
Official assurances were given both in India and at home 
that an exaggerated construction had been placed on 
the meaning of the Report, to which, moreover, neither 
the British Government nor the Government of India was 
officially committed/and that in any case Indian troops 
would not be required to serve outside India except with 
the consent of the Government of India. These assurances 
did not prevent the Assembly from passing two Resolutions 
in which it embodied its strong protests. The second 
part of the Report, containing practical recommendations 
for the reorganisation of the Indian Army, and alone 
based on the results of the inquiry actually conducted 
in India, was far less criticised. 

The army estimates themselves would have been 
enough to cause dismay even if the estimates of other 
departments, upon which the Indian public looks with 
more favour, had not clearly been pruned down with 
more than usual parsimony to meet the large increase 
in military expenditure. But Lord Rawlinson, who had 
done his utmost to reduce them to the extreme limit of 
safety as he conceived it in existing circumstances, wisely 
decided to take the Assembly as far as possible into his 
confidence, and to explain the requirements of the military 
situation not only from his seat on the Government bench 
but in private conferences, at which members were freely 
invited to meet him and his advisers. If he did not 
altogether convince them, he gave them food for reflection 
at a time when not only our own North-West Frontier 
but the whole of Central Asia is still in a state of turmoil, 
Persia a very doubtful quantity, and the Ameer of 
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Exchequers. Under the new system 
have been definitely allocated to the 
Provincial Governments for their own free disposal, and 
in return they have to make fixed annual contributions 
to the Central Exchequer. These contributions are in no 
case to be subject to increase in the future, but on the 
contrary to be reduced gradually and to cease at the 
earliest possible moment compatible with the irreducible 
requirements of the Government of India. The Act of 
1919, it is true, transfers to the Indian Legislature no 
direct or complete statutory control over revenue and 
expenditure, and powers are still vested in the Govern¬ 
ment of India to override the Assembly in cases of 
emergency and to enact supplies which it refuses if the 
Governor-General in Council certifies them to be essential 
to the peace, tranquillity, and interests of India. But 
the fact that there was a deficit which could only he met 
by increased taxation offered exceptional opportunities 
which might easily have been used for embarrassing 
obstruction by a, young and immature chamber naturally 
concerned for its own popularity. Even a direct conflict 
between the Government and the Assembly might not 
have been impossible, and the consequences would have 
been lamentable. For if the Government of India had 
been driven to use its statutory powers to impose taxation 
and secure supplies in opposition to the Legislature 
during its very first session, all the hopes of friendly 
co-operation based on the new constitution would have 
been wrecked far more disastrously and permanently 
than by any “Non-co-operation” movement. The 
Legislative Assembly was wise enough to exercise its 
rights with sufficient insistence to show that it was 
conscious of them, but never to strain them. It did 
not refrain from criticism of almost every department 
in turn or from motions to reduce the official estimates 
for them. Many of the criticisms were sound, and some 
of the reductions were accepted by Government. Mr. 
Hailey handled a delicate situation with unfailing patience 
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donees 1 right cannot bo lost, even though the donor’s rival 
wife's sou and his Wife lived in that house* The extinction 
of their (the donees’) property can be occasioned only by 
their non-acceptance pi the gift, or by their disposing ot it 
by sale or other aiionatsbn, ; According ,'to the doctrine of 
the D&yabhkja arid other legal authorities, the step-son’s 
^dow cannot have any claim' to the property, for she has 
no f ight over it, nod 'the law admits the validity of a sale 
and gift made by a woman of the donations of her affection¬ 
ate kindred and of other peculiar property. 

Authorities. 

The tots of Nrcredu and other legislators are quote 
by the authors of the jPiy&bkdgtfjwl other -works of law. 
«■ xhe wealth which is earned by mechanical arts, or which 
is received through; affection from any other (but the kin- 
• dspedb--i» always, subject to - her,husband's dominion. jjThe 

rest is prbnoimced to be the woman’s property,” “ The in¬ 
dependence of women who have received such gifts, is re- 
cognised in regard W that property; for it was given by 
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uilD former. Indian-elected members form a large 
majority in the Legislative Assembly, which has already 
so largely overshadowed the Council of State that it mil 
probably be difficult for the upper house to exercise 
over the more popular chamber the corrective influence 
originally contemplated. The Government of India, of 
course, retains its great statutory powers, but these could 
hardly be exercised again in uncompromising opposition 
to the opinion of the majority of the Assembly now that 
out of eight members of the Viceroy’s Executive Council, 
which, with him, forms the Government of India, no 
less than three are Indians, who would presumably be 
often more amenable than their British coEeagues to 
the pressure of Indian opinion. Under the Act of 1919 
the Government of India is not responsible to the 
Assembly. That may come in a later stage, it has not 
come yet. But one may rest already assured that only 
in extreme cases, and if the majority shows itself far 
more irresponsible than it has yet given the slightest 
reason to fear, is Government likely to risk a cleavage 
between British and Indian members of the Viceroy’s 
Executive Council, or to rely on the fact that no vote of 
the Assembly can remove it from office, to provoke or 
face a conflict of which the consequences would extend 
far beyond the waUs of the Legislature. This is a power¬ 
ful lever of which Indians may quickly learn the use. 

In another important direction the first session of the 
Legislature bore out Sir Thomas Munro’s view, expressed, 
as we have already seen, a hundred years ago, that in 
India as elsewhere liberal treatment will be found the 
most effectual way of elevating the character of the 
people. Nothing perhaps has tended more to alienate the 
sympathies of Englishmen from the political aspirations 
which the founders of the Indian National Congress were 
bent upon promoting than the subordination of social 
to political reforms. There remained always some 
distinguished Indians who ensued both—notably Mr. 
Gokhale, who founded the society of “ the Servants of 
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emit, after bis disposal by gift of Inis entire estate in her 
favour; and the son of the female slave has no right to the 
property during the lifetime of the donee. If the donor, 
subsequently to the gift, should have acquired any estate, 
or if aiiy property should have been reserved at the time of 
the gift, such will on the. death of the donor, according to 
the customs of religious mendicants., devolve,on the'sou of 
the female slave. And even should the female slave have 
been expelled or degraded, her son, being free from natural 
defect, is entitled to the property earned subsequently to 
the gift, or reserved at the time thereof. This opinion 
is conformable to the .Diiyahhaga, SmrHimra > Vivdda ~ 
bhangurmva, Menu, Ddyalahva, and other legal autho¬ 
rities. ; , , ' ,, 

The text of Yrikaspati. cited in the Dayab/mga: w At 
bis pleasure, he rajtv give what he .himself acquired.” 

v* Id the Smritis&rq y the validity of the donation i$ i ad¬ 
mitted : “ A msut> own gift is valid, because he has pro 
party.. which is the established cause of validity. But it 
is not admitted that the religious purpose is attained, for 
he has not observed the commands of the law.” VimcLi- 
ft/uingarnavq. 

Mmu :—‘ v The recitation of holy texts, mid the sacrifice 
ordained by the lord of creatures, are used m marriages for 
the sake of procuring good fortunes to brides; but tin, 
first gib, or troth plighted, by the husband m the primary 
cause and origin ofiuarital doiMubm.” 

The passages of Ytyngmoqtcya. quoted in fhe Ddya- 
tdfwa:- r << Even a son begotten by a Suilra on a female 
slave, moy iahe a share by the father's choice; or after the 
death of the father, the brethren shall idiot him half a share. 
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meugeu. to complete neutrality in social and religious 
matters shrank after that unpleasant experience from 
assuming the lead in such matters without having at 
least the preponderating bulk of Indian opinion behind 
it Not the least noteworthy event of the first session 
of the Indian Legislature was the introduction by Dr. 
Gour, a Hindu member from the Central Provinces, of a 
private Bill legalising civil marriage which British Indian 
law so far recognises only between a Christian and a 
non-Christian, though the Indian States of Baroda and 
Indore have legalised them for all their subjects. Sir 
Henry Maine wished to move, as far back as 1868, m 
this direction when he was Law Member of the Govern¬ 
ment of India, but to meet even then a fierce orthodox 
opposition the provisions of the Bill finally enacted in 
1872 were so whittled down as to make it practically 
useless, and it was almost nullified when it came up 
for interpretation by the Privy Council. The question 
does in fact involve many material as well as social and 
religious considerations, as matters of personal law are 
largely governed by ancient custom in the different 
communities, and the point at issue was whether it is 
possible for a Hindu to cease to be subject to Hindu law. 
More recent attempts to make civil marriage lawlul have 
failed hopelessly. Dr. Gour has had the corn-age to 
appeal to the more liberal spirit for which the new 
reforms stand, and he defended his Bill, which is only a 
permissive Bill, on the grounds that any measure calcu¬ 
lated to break down the ancient barriers between races 
and creeds and communities must tend to strengthen 
the sense of national solidarity of which the new Indian 
Legislature is the expression. It remains yet to be seen 
what will bo the fate of his Bill, but its introduction is 
in itself not one of the least hopeful signs of the times 
If one turns from the Government of India to the 
new Provincial Governments and Councils the outlook is, 
on the whole, not less encouraging. The statutory 
powers of the Provincial Councils are more definite and 










Of Gift 

nmonty, the donor continued to retain possession of the .pro¬ 
perty, n&d the donees had not in any manner exercised owu- 
ership over it ? the jjjif tin such case is notvalid or .binding. 



Q. 2, Supposing’ the donor aljoye mentioned to have 
disposed of a small portion of hismicentral landed pro¬ 
perty also by a gift to his daughters sons, without the con¬ 
sent of his own sons, is the gift of such property legal, or 
otherwise ? 


A H', Though the donor's sons may hot hare consented to 

of his ocms, may tjM gift, yet he m\s authorised to give a small portion of 
^tt5a^f U lnis the ^dod estate which descended h> him, to his grand- 
inS ®° RS finale line.: consequently the gift is good and 

aonst, valid ,i ■, '■ 

Zillah 24 ^Fergunnahs, \ 

January '$Ut, 181.0, jf 

!. CASE. XXXWI. 

Q> k pfatioti 'of ih&M'ttkwtiical' class, hiving separat¬ 
ed faimsdMrom his brothers, While living apart from them, 
acquired thirty-orie Imgahz; and eleven edttahs of rent-free 
lamb and by sacceffsimt to hist isobyhe became proprietor of 
#ixty~tbr<*e • faegdUs-' and seven coiMhs of the same descrip¬ 
tion of landed property which the son had Obtained by gift. 
Having enjoyed these estates for -shine time, he died, leaving 
% widow, who- sncc^dt'd- him j and she/wliik her husbands 
brother's yens Were living, made a gift, of a portion of the 
landed estate to her own brother; She mentioned in the 
deed of; gilt, that tfio land'was- bestowed‘for the spiritual 
benefit. of her late Imsbaodc I n tins case, is the gift legal ? 

A widow may, Jl, It does not appear irmn the question what quantity 
^rbSem cf tU * of the. land was given ; hut the gift of a small part only of 
twbSie the estate,, for (he,spiritual welfare of her deceased husband. 



her death, she is entitled to make a gift oi' a small part of 
it for the benefit other husband, which if she do, the gift 


should be upheld as legal, 
Zillah Dinagepoor, ) 
April 1 m, 1820. j 


} 


CASE xxxvm. 


Q. .. A Brahmin, who had some rent-free lands and 
other property, died, leaving three sons. A, B, and Gy and 
a daughter , D. The ions jointly enjoyed their father’/? pro¬ 
perty for some time, and the eldest of them (A; died, leav¬ 
ing a son and a daughter. The son of.A took possession' 
of his father's share, and died shortly afterwards, and on 
his death it devolved on his sister’s son. The second son 
B died, leav ing oply • a widow a.f his heir.; and the younger 
son C, having supported B’s widow, took possession of 
two shares ; that is, one .for himself, and the other for his 
deceased brother- B, In this ease, are C and B’s widow 
competent, having assigned a small portion of their shares 


of the property in favour of their spiritual -.teaphea... family 
pnest, and of D’a son, hi give the remainder to the grand- 
son of A ? And if they have given their shares by a writ¬ 
ten instrument, k the deed of gift legal? and if not, who is 
entitled to.succession? . , 

B. finder the circumstaoces stated, the younger ,*on G, Property may 
and B's widow, were c tappet erH, having assigned a small t0 * 

portion of their respective shares to their spiritual teaoh-^^^ flWr ! e * on > 
4}r, iaimly priest, and D & son, to give .the remainder 'to ofasixer’s 
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fliotl without making such gift then tfee properly would 
have devolved on the ristcr’a sou (JXtf .son.) 

Calcutta Court of Appeal. 

Nundram, v. Ramfcunoo Mooivhorjca. 

CASE XXXIX.. 

Q. A Hindu, having an uterine writer’s son living, 
made over his entire estate, consisting of moveable and 
immoveable property, which ho had acquired by dint of his if; 
own industry, by gift to a woman whom he kept as a con¬ 
cubine. At the time .-when the deed of gift was executed, 
he was afflicted by illness, which terminated in his death 
two days 'afterwards* jfn this case, is the gift legal; or J / 
supposing it to be void and illegal, will his entire property ! I 
devolve on his sisters son ?, 

B. Supposing the person alluded to. in the question to I 
have made over his self-aCquircd real and personal estate 
by g ift to his concubine while his uterine, sister's son was 
living, and presuming hipi to have been, at the time when 
the deed was executed, of sound disposing mind, in that 
case the alienation is good and valid ; otherwise it has nb 
validity, ami the sister*# son will inherit*. 


i This opinion, and the one which preceded it to the like effect, 
must be received witlUflme degree of .qual iff cation. 11 has been laid 
down as a general principle by Mr. OolebrnoJce, in his treatise on 
Obligations and Contracts, bopk iv. §§ 645, that {< hy tjha Hindu low, a 
gift or gratmtAiis'contract, made by a. person uffl’cted with tin incur- 
nble dkt emper, is void. His equa nimity being d isturbed, be does not 
jvoHSess the seit-contrcil requisite to n valid act arid legal disposal of 
bis property." It follows, that to uphold a gift made m% deathbed, 
there should be the clearest proof of. sbund'.diappsmg. mind, to repel 
any pres umplipn which might .exist to the contrary. 







(enu says: “ He may give it, away at his pleas are, or 
my defray his expenses with strch wealth*.” 


Ndreda: <4 Though generally his own master, what, a 
man does while disturbed from lijta natural state of mind, 
the wise have declared not done, because he is not then Ms 
own master.” 

Patna Court of Appeal. 

CASE 'XL. 

Q. A person, previously to his death, gave directions 
to bis two wives that they should each accept a son in 
adoption. Subsequently to his death, his elder wife did not 
accept a son, and the two widow s equally divided his estate. 
The elder widow made a gift of her whole share to a stran¬ 
ger. and died. Afterwards the youuger widow received a 
boy in adoption In this case, will the share of the elder 
widow go to the donee/ or will it devolve on the adopted 
son of the younger widow ? 


received by participation with her rival wife is not legal, 
and the donee cannot take the property conveyed ) because {J * 
the'adoption: of a Sim is the only means in this case ofpre- which hadde¬ 
serving the libations of food and oblations of water at the at Lr bus- T 
funeral repast: and when she, without-doing suck'benefit 
to her deceased husband, made the gift, she.deserves to be Valid, 
ranked among those widows who are incompetent to sue- 
cession . Consequently tin gift by her is null and -v old. 

Ziflftk Dwagepore ,) 

August 31st, 1813. i 


t Not of Menu, but Vrihaspa^t 
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CASE LXf. 



ftiwi 


. a man 


Q. A curtail) Rajpoot made a gift of his entire property, 
real*attd personal to his son, and put him in possession 
thereof; he himself going to reside in another place, where 
he contracted a debt. In tins caste, is it fit that the pro¬ 
perty given should he publicly sold for the s^tintaction of 
the debt, while the debtor is living ? 

The gift by M, The following opinion is consonant to the MH&c- 

manofhs , . . t *.r.... ? h .. i_ ".* 1 . WU* 


wimiepr^rtf shard. Menu, arid other law authorities. The text of 
hrmhvMznd jsf are ^ cited in' t \ie".Mitdcsfiib4 In civil affair*, the 

inoperative, hs 


inoperative-, 8» \ \ . ' ' 

*g»in«ta credi- law of gift is fourfold ; what may, or may not, be given, 
t >r and what is, or .is not, a valid gift” 

. * . 

* fa distress for the maintenance of the family ,property 
may be. given away, except a wife ora son: but not the 
whole of a man’s estate, if he have issue living; nor what 
he has promised to another/' it is laid down by Menu, 
that only such property should be given away as remains 
after the food and clothing of the family have been pro¬ 
vided for. 

■ 77 v ' 'V"* ' ' ‘"V. ! ■ v' 

« Menu declared, that a father and mother, in their old 
age, a \irtupns, vv Ue, arid an. infant son, must be maintained, 
«yen though doing, a hundred time*. th^yMcl^ou^ht not 


to be done/ 5 


mmmmwfM 


j r.ivfrr^rf•'v:J• .J;'!;•./ WS .dj/1;.di;py?-Vv*;.,' \V^y y '^? • ,•-yjAbv.• ' w*-\- v ' '{ ;V d/' ■ 

Be again forbids the gift of the whole property by the 
text i “ The ample support of those who are entitled to 
maintenance, 1* rewarded with, 6tits in heaven ;• but hell is 
the portion of that man, who family is afflicted with pain 
by his neglect: therefore let him mmntmi his family with 


tiie utmost cared 


mm 


h ri 
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The texts of Daesha, cited in the Viramitroddya : 
<* Joint property, deposits for. use,- bailments in the form 
catted nyma, pledges, a wife, her property , deposits for 
delivery, bailments in general?- and the whole of a man's 
estate, if he have issue alive, are things which the learned 
have declared unalienable, even in times of distress : the 
man who gives them away is a fool, and mirst expiate the 
'by penance.'*' . 

The prohibition as to gifts, is declared by YAjriya- 
wakya to.be made, test, by the alienation, the %ni1y may 
suiter for want of maintenance. Cahj&yana declares what 
may and may not he given z u Except Ins whole estate and 
his dwelling-house, what remains after the food and cloth¬ 
ing of his family, a man may give away, whatever it be, 
whether fixed ov moveable, otherwise it may not be given.” 

Menu Whenthe judge discovers a fraudatent'pledge 
or sale, a fraudulent gift and acceptance, or in whatever 
other case he. detects fraud, let liitu annul tho whole trans- 
action." ‘ 

From the preceding authorities, it appears that the gift 
of the whole property was unlawful, as it involves a trau i 
upon the creditor ; cdhsequently the property fraudulently 
given mttsfc be. sold for the liqttidationotf the debt. The 
gift of the whole property, even tor religious' observances,' 
is prohibited ; but m injury should be made, 'as to whe¬ 
ther the debtor has any other property to satisfy die cre¬ 
ditor's claim. 

ZiUfih Furrmhibadj \ 

December \Wt, 1818. J 

CASE xm. 

Q. A person, in Ilia year 1207, F. S. executed a deed 
of gift of his landed property in favour of an individual, 
K K 




A gift once 
made caJH&ovbe 
resumed at the 
pleauircot’ the' 
donor. 
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whom he ad op fed m a Kritrimapooira, or arm made, am! 
the deed was duly attested with the seat of the Kazee; 
but a transfer of names was not effected in the collector’s 
records. Tt does not clearly appear that the donee ever 
took possession of the property given. The donee, in the 
year lt£lS F. S.; died, leaving a Widow k. a state of preg¬ 
nancy, who subsequently to Ms death brought forth a son. 
Shortly after the donee’s death, the donor called upon the 
same Kaz'ee, without giving any notice to his adopted son’s 
widow, and having destroyed the deed of gift formerly 
drawn out by him, executed a deed of sale of a four-anna 
share of the same property to a third party, end a deed of 
gift of the remaining twelve-anna share to the-donee’s'son, 
and got'them duly attested with the Ka serfs seal and sig¬ 
nature. Shortly after, another individual instituted a suit 
against the donor, claiming the lands as bis ancestral pro¬ 
perty. The donor confirmed his claim, unci put him into 
possession of the property in question. Upon this, the 
widow of tiie original donee brought au action against the 
purchaser and the plUktiiT above alluded to, with a view to 
recover possession of the whole sixteen-anna share of the 
property formerly conveyed by gift to her husband. It is 
satisfactorily proved, that the estate in question was exclu ¬ 
sively the property of the donor, and that his confession of 
the claiui of the party w4o sued him was merely the result 
of collusion to deprive others, in this case, are the widow 
of the original donee and her son competent to claim the 
whole property, in virtue of the deed of gift executed in 
favour of the deceased, or otherwise ? 

It. The word gift denotes the annihilation of the donor’s 
property, and the creation of that of the donee. The pro¬ 
perty once given away cannot be resumed, ami any subse¬ 
quent alienation of such property is not consistent with 
the law. 



MiMsr^ 
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kese are hardly arguments to justify a transfer 
which can only import a new element of confusion into 
ail already sufficiently confused situation. 

The Chamber of Princes was opened with all the glitter 
of oriental pomp and magnificence, but it only held a 
few meetings and the proceedings were veiled in secrecy. 
Only enough transpired to show that personal jealousies 
and clan rivalries were rife even at that early stage. Its 
very constitution denies it the assistance for which the 
Indian Councils and the Indian Ministers have been wise 
enough to look from the co-operation with them of British 
elements, whose authority in government and administra¬ 
tion is still maintained by statute and so far undisputed. 
To the Chamber of Princes the Viceroy alone is in a 
position to give guidance, and to shape that illustrious 
assembly to useful purposes is one of the many difficult 
tasks in front of Lord Reading. 




regard, cannot be resumed*. 3 ' This is conformable to the 
MUdcshard and other authorities. 

Q, 2. Supposing the gift to bo illegal, and the outcast 
son death and that, there are two daughters and a brother’s 
son of the donor living, which of these survivors is entitled 
to the inheritance ? 

The other R, % Whatever property is given to a daughter, the 
wmarri*\!u is legal; for it ensures the production of benefits, as 
th«e^«i° 4 es^ VyAsa says •: u A gift to u daughter is productive of an 

hex*nuptialsde-. eternal enjoyment of benefit, and also to a brother.’’ 

frayed, j 

The other survivors have no right of successionand if 
the other daughter be a maiden, she is only entitled to such 
portion of the property as may suffice for the necessary 
expenses of her nuptial ceremony. 

Ziltah Agra, \ 

March miism f 

CASE xmv. 

Q. A person, on the death of his son and Wife, haring 
reserved some landed property Which descended to him 
from his forefathers, for the maintenance of his sisters and 
their sons, disposed of the remaining portion, by a deed of 
gift in favour of his spiritual teacher or his son, the deed 
being executed With the consent, and in the presence of his 
sisters, but not of their son*. In this case, is the gift 
■ legal? ■ •' ' ' ' 

Tlic c’ft of a B Under the circumstances stated, the gift must be 
considered good ami valid. 

*lu- content of 

sisters’ son#. ... .......__——*»___ .. 

* This is not the te.xt of Ydjnymaleya, but of N&mla, Seo Dig* 
voi, 3i» p. 291. 
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iustries had been to a great extent crushed 
competition with the products of the much 
more highly organised and equipped industries of European 
countries, they rushed to the conclusion that an industrial 
revival might he promoted by a crude boycott of foreign 
imported goods which would at the same time serve as a 
manifestation of their political discontent. The Swadeshi 
movement failed, as it was bound to fail. But failure 
intensified the suspicion that, as India’s foreign trade 
was chiefly with the United Kingdom, her industrial 
backwardness was deliberately encouraged in the inter¬ 
ests of British manufactures, and it was not altogether 
imjustified by the maintenance of the excise duty on 
locally manufactured cotton goods, which protected the 
interests of Lancashire in the one industrial field in which 
Indian enterprise had achieved greatest success. The 
introduction of an annual Industrial Conference in 
connection with the Indian National Congress was the 
first organised attempt of the politically minded classes 
to link up with politics a movement towards industrial 
independence. It assumed increased bitterness with the 
disastrous failures of Indian banks started on “ national ” 
lines in Bombay and the Punjab. The cry for fiscal 
freedom and protection grew widespread and insistent 
before the war broke out. Then, under the pressure of 
war necessities, the Government of India explored, as it 
had never done before, the whole field of India’s natural 
resources and of the development of Indian industries. 
At the same timo an opportunity arose for a group of 
Indian “ merchant-venturers to use the term in its 
fine old Elizabethan sense—who had set themselves to 
(five the lead to their countrymen, to show what Indian 
enterprise was capable of achieving. What it has already 
achieved deserves to be studied as the most pregnant 
illustration of what the future may hold in reserve. 

It is a somewhat chastening reflection that the creation 
of the one great metallurgical industry in India has been 
due not to British but to Indian capital and enterprise, 
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as Ydjngnwalcm expresses it: * The wife and the daugh- 
tern, &c.” A son may take ills adopting father's estate, and $ 
also the adopted soil of an imseparated brother is entitled 
to inherit from Ms unde. 

Menu says : <f Not brothers, nor parents, but sons, if 
living, or their male issue, are heirs to the deceased/* 

Zillah Sarun, \ 

September 21#?, 1810. J 

, CASE XLYl 

Q, There were three brothers who bald some landed 
property in coparcenary, one of whom died childless, leav¬ 
ing a Widow, who succeeded to the share of her husband. 
Subsequently, the surviving brothers sold their entire 
estate, including the share to which the deceased was enti¬ 
tled, to a stranger. The widow applied t.o a court of jus¬ 
tice for her husband's portion: a decree was passed in her 
favour, and she was put in possession pftK*property claim¬ 
ed. She then, notwithstanding that her husband's two bro - 
tiers' sons and grandsons in the male line were alive, made 
a gift of the whole of her husband's property, which she 
recovered by litigation, to one of her husband's brothers’ 
grandsons. In this case, has the gift validity! or other- 
wise V ■ ■ 

The fact of ft }t. Under the circumstances above stated, the widow 
was incompetent to give away her husband’s whole pro- 
perty to one of his bro (her s' grandsons while there were 
gives ier no o&f nephews and their sons existing, and the gift 
wtv^Tr! 1 ' 0 must be considered illegal, »* expressly declared by the 
•following sages. Catgaycmd : K Let her enjoy with mode¬ 
ration the property until her death. A fter her, let the heirs 
take it.” '* Let the widow, presetting unsullied the bed of 
her lord, take his share; bnt she may not seek independency 
while she lives, to give, pledge, or sell it 51 
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\ cotton-mills of Bombay, the jute-mills of Calcutta, 
the goldfields of Mysore each contribute their own 
remarkable chapter to the story of British industrial 
enterprise in India, but none can compare in point of 
romance with the story of the iron and steel industry of 
Jamslieedpur. It need only be very briefly recalled. In 
1902 Mr. Jamsheedji Tata, a veteran of the great Parsee 
community of Bombay and one of the founders of the 
Bombay cotton industry, visited the United States. His 
aotive mind had already for some time been busy with 
the idea of starting a metallurgio industry in India, and 
he had received in the course of conversation with Lord 
George Hamilton, then Secretary of State for India, about 
the only encouragement he ever did receive in England. 
He fared better in America. In New York he called 
with a letter of introduction from Lord Avebury on Mr. 
C. Page Perm, an eminent mining engineer, who was at 
once impressed both with his visitor and with the schemes 
which he unfolded, though they were still quite visionary. 
Mr. Perm, who is still the consulting engineer of the Tata 
Company, agreed to send a party of American prospectors, 
and followed them in 1904 to India. Long was the search 
and many the hardships undergone, and Mr. Jamsheedji 
Tata himself passed away before he could see the fulfil¬ 
ment of his dream. But Sir Dorab Tata proved himself 
not unworthy to follow in his footsteps, and when an 
area hitherto almost unknown and unexplored had been 
definitely located, combining in an extraordinary degree 
the primary requisites of adequate coalfields, vast ore 
deposits of great wealth, a sufficient water supply, a 
suitable site for a large industrial town with good railway 
communication though still badly needing development, 
he and a small group of his Bombay friends tried to find 
in London the financial support which they imagined 
would hardly be denied to an enterprise of such immense 
importance for our Indian Empire. But they failed. 
It was then that, largely on the advice of Sir George 
Clarke, now Lord Sydenham, who was then Governor 







The #0d of a 
Sudra by h con- 
cubme or fe¬ 
male slave, w 
wn tilled to in¬ 
herit property, 
hue his widow 
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prejudice of «• 
ther heirs. 



Q/mft. 

tipn; but, of property acquired by marriage, or inherited 
from ancestors, not every gift subsists.’* 

It is kid down in the DayabhAtja , that 4< Therefore, 
since it is denied that a gift or sale should be made, the 
precept is infringed by making one. But the gift or trans¬ 
fer is not null: for a fact cannot be altered by a hundred 

texts” 

The passage o V timeha, quoted in the IW.yaruha$ya: 
“ Land inherited in regular succession, but which had 
been formerly lost, and which a single (heir) shall recover 
solely by his own labour, the rest may divide according to 
their due, allotments, having first given him a fourth 
part.” 

CASE XLIJL 

Q. fi man dying, ami leaving* some landed property, a 
son begotten by him on a. concuhmo got possession of that 
property, and died leaving no children. He was succeeded 
by a widow. Was she (the widow of the latter deceased 
person) competent to make, a gift, sale, or other alienation 
of the property, while the daughter’s son, or another concu¬ 
bine of the original proprietors exists ? If she should have 
made either of such dispositions, k it good and binding, or 
otherwise? 

M. It is. not particularly, mentioned to what class the 
original proprietor belonged. If he was a Sudra, that is, 
of the fourth class, and the daughter whose son survives 
was begotten by him on a concubine, the w idow of the son 
of his. other concubine may enjoy the whole estate, whether 
consisting of real or personal property, duiing her lifetime, 
an l she may also give or seii a small portion of it for the 
o-ompletion of her husband’* funeral rites, or for his spiritual 
benefit, as w ell as for her own maintenance; but these 
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_ir falls to between 40° and 50° at night, there can 

be no more delightful climate in the world. The war 
gave a tremendous impetus to the Company’s operations 
and stimulated the rapid expansion of the works on a 
far larger scale than had ever been anticipated, until 
they now need not fear comparison with some of the 
largest and best-equipped works of the same kind in the 
West. No doubt is entertained as to the demand for 
the enormous output from such a plant. Nor is it 
contemplated that it will meet anything like the full 
needs of India, which are growing apace. Before the 
war India imported annually about 1,000,000 tons of 
steel products, of which Germany furnished a large and 
increasing percentage direct or through Belgium. Equally 
little room is there to question the continued supply of 
either coal or ore. The life of the coal mines which the 
Tata Company possess within one hundred miles of their 
works is estimated at two hundred years, and they form 
only a very small portion of the great carboniferous area 
known as the Gondwana measures. They produce the 
best coking coal in India, and though much inferior as 
such to most British coal mines, against this disadvantage 
can be set off the much greater richness of the iron ore 
deposits, carrying between 60 and 67 per cent of metallic 
iron. These non-titaniferous deposits are practically 
inexhaustible, and those at present used are within forty 
to fifty miles of Jamsheedpur. This favoured region 
supplies also most of the fluxes required for the manu¬ 
facture of steel, and even clays for firebricks. 

Of equal promise for the future prosperity of India is 
the force of attraction which Jamsheedpur is exercising 
on other kindred or subsidiary industries which are 
establishing themselves in large numbers, and with Indian 
as well as European capital behind them, throughout the 
same region. 

To keep pace with the growth of the population which 
such huge and rapid extensions involve is no easy task, 
and the Tatas aim at making Jamsheedpur a model 
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Yqint/amricjfa Evew a son, begotten by a Sudra 
on a female ..ateve; may take a share by the. choice of U16 
father; but if the father be dead, the brethren should make 
him partaker of half a share,'' 

By the term, w a son begotten by a Sudra on a female 
slave/' must be u ( ito&tuodf daughters, daughters’ son* * , 
md other hoirak This opinion is conformable to tin JJd~ 
yabfuiya, Ddyutaho^ Ywddac-hintdmitui, MUdcshard* 
Merm> and other legal authorities*., 

Uity D< 2 vca, > 

1 %} . 

CASE XLIX. 

.Q. 1, A Hindu stumfrufar. dies chadless* lciiving a wi¬ 
dow; who one day pluvious toiler death, in full possession 
of her faculties, executed a will, or conditional deed of gift 
(duly signed and attested), of all the property, real and 
personal, with the profits accruing therefrom, to which she 
bad succeeded on the death of her husband, together with 
the’profits which had accrued therefrom, and all the pro¬ 
perly acquired by herself, in favour of a stranger. In this 
case, what property will pass by such will, or conditional 
deed of gift? 

* In the ease also of Bisubabun Churid Rni, vermtx Bishirichund 

Rai/where the respondent' claimed to retain- possession of certain 
lands cm tlio plelt of gift from a Hi ndu widow by whom they had been 
taken on her husband's death, on a division among the heirs, the 

court of 'Sadder Pewaimy;Aflawlut.he1.cl that the plea wax not pro¬ 
ved ami that at all events the gift would have been invalid without 
the consent of the heirs. Sudder Hewanny Adawlut Reports, vol. iv. 
page 143. And in another case, (page 117 of the same volume,) it was 
determined, 1 that the widow of a Hindu, who died without children, 
had the power of mak ing a gift of a port! oil of her late husband's pro¬ 
perty for hiS spiritual benefitbut aueh not appearing to the court to 
h*ve been the object of the gift in the case in 'jemtion, the claim of 
the donee was disallowed. 
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has always been exclusively Indian. But, being 
sane business men, they realised from the first that they 
must for some time rely on Western management, Western 
technical knowledge, and oven to some extent on Western 
skilled labour. Having met with little encouragement in 
British official quarters in India, or in British unofficial 
quarters in England, they turned in the first place to 
America. Many Americans occupy responsible posts in 
the works. The erection of the first plant was committed 
to Americans. The Indian directors never attempted to 
exclude Englishmen from their employ, nor did they 
hesitate to have recourse to British industry when it 
could best supply their needs. To keep the balance even 
they turned before the war to Germany also. Much of 
the machinery was purchased from German firms, who, 
like the Americans and the British, sent out their own 
parties to set up and work the plant which they supplied. 
In August 1914 the Germans numbered 250. But they 
were soon eliminated, and their places for the most part 
filled by Englishmen, the smelters from Middlesbrough 
importing not only their fine Yorkshire physique and 
dialect, but their Trade Union ideas. 

During the war, Government, both in Delhi and in 
London, were constantly pressing for an increased output, 
which meant a large extension of the works ; and as 
nothing could be obtained from England or brought out 
except at extreme risk from submarines, large orders for 
new plant for the extensions now in progress had therefore 
to be placed in America. The total number of covenanted 
employees of the Company to-day is 137, of whom ninety- 
three are English and forty-four American, and there are 
in addition sixty locally employed Europeans. The 
number of Indians employed is about 44,500. Nearly 
half the population of Jamsheedpur is directly employed 
by the Company, and almost the whole owes its means of 
livelihood to it in less direct forms. It comprises Indians 
of many races and creeds and castes and tongues. There 
are Bengalees andMadrasees of the educated classes, some 







ofm/L 

2d. :f by six formalities: b/ consent of 

townsmen, of kinsmen, of neighbours and of heirs, and by 
gift of gold, and of wafer, 51 Text of unknown origin, 
cited its the D&yatatwa } and other authorities. 

3d. u When the husband is deceased, his kirn are the 
guardians of his childless widow. In the disposal of the 
property,-and care of herself, as well as in her maintenance, 
they have fall power/’ Text of Nfyrtda, cited in the Day a-* 
bAtiya, &nd othor-authorities.. 

4th. “ But. if the husband’s family be extinct, or contain 
no male, or he helpless, the kin of her own father are the 
guardians of the widow, if there be no relations of her hus¬ 
band within the;.degree of a Sapinda”, Text of NMda., 
cited in the JDdyafchdyo, and other authorities. 

5th. “ In the disposal of property, by-gift or otherwise, 
she is subject to the control of her husband's family, after 
hie decease, and in default of sons.’ Jtmuiavahma xvi 
the Ddj/aMdf/a. 

Oth. u As the dopendance of women in making gifts is 
on their • husbands relatione, it is evident that she may 
make gifts' 'to- them with their consent/’ Commentary of 
Sricrishna Tctrcalancara. 

7th. “ For women, the heritage of their husbands is pro / 
noimced applicable to use. Let not wbmtii on any account 
make waste of their husband*’ wealth/’ flere the term 
waste indicates that they ore not ai liberty to dispose of 
the property as they please, by gift, sale, or other means.” 
Text of the "Makahharaia, cited in the JMyaruhasia , 

8th. f A gift, pledge, or *ale of lands, houses, or 
slaves, by a dependant person, is invalid or iodlidewt” 
Catydyamu 




The rest is pronounced to be the woman's property. That 
which is received by a married woman, or by a maiden, in 
the house of her husband, or ol hei* father, lfbm her 
band> or from her parents,' itf termed the gift of affectionate 
kindred. The power of women over the gifts of their 
affectionate kindred is wr celebrated, both m respect of 
dominionittidofsale,ftc.co(rding to their pleasure, even in the. 
case of immoveables ” Texts of Vatyatjana, cited in the 
.i Dat/ahhdga, D&yacramdiianipwha, and other aUthb~ 

ritiey. f v ". 4" J '• ■ ■. "■'* 

., V 'Y A $ ■■ 

-10th. ft; ‘What has- beep given by m affectionate has* 
band to his wife, she may consume pleases, when .ho¬ 
is dead, or may give it away; excepting immov cable pro¬ 
perty,” Text ot Ndreda, cited in the D&ytibMga, 

1$ u 1 ■ ' . ; i • ■ 

1 Ilh. ft But in the case of* immoveables bestowed on her 
by her husband, n woman has no power of alienation by 
gift or the like.” Jimutcwahana in the DmjoMdgiu 

n !n , ,,. „f «4.W ■„ 


12th. Gift consists in tho 
proiperty. ■ * 

Q. 2, In the event of such disposition being deck red 
illegal and void, to whom will the iVidow’s Stri&kim go, 
supposing there to be descendants of her father or grand¬ 
father living ? Will it go to them, or to the nephews or 
other heirs of her husband? An answer is required to be 
delivered to this, question according to the law of Orissa;' 

K, 2. The instrument m question havmg been thus 
proved to be illegal and void, supposing there to be no de- 
pendants.'of the father- or gran dfather of the woman living, 
and she have no unmarried daughter, or affianced daughter. 





mv mhrrkd daughter, mr $>n } nor daughter 's soivno? son’s 
.son nor sou’s gramisou, nor stepson,-nor stepson.*; sou* 
nor stepson’s grandson, no r husband, nor mother, nor 
father, nor bus band's younger brother, nor son of her huij* 
feantfs younger brother, nor son of her husband’s elder 
brother, nor son of her sister, nor son of her husband's sis- 
Siridfmn will ter, the Stridknn will go to her brothers, or her brothers’ 
tliptonianV' 5 sous, with reference to their propinquity, and not to the 
tSrWu 1 *to°"t»eplitnv or other heirs of her husband. This opinion in de~ 
Kvered in conformity to the Ddyahkdiifr, DdyacramnA 
band s l oirs, , mngmhdy D&yatahva> .. and other authorities current in 
Qyissa. 

Authorities. 

1st M The sister’s fee fyeiongs to the uterine brothers. 
After -them H goes to the mother, and ne*t to the father.’* 

2d. “The mothers sister, the maternal uncle, the fa¬ 
thers sister, the mother-in-law, and the wife of an eider 
brother, are pronounced similar to mothers. If they leave 
no issue of their bbdie's, nor son (of a rival wife), nor 
daughter's son,nor son of those persons, the sister's son, and 
the rest, shall take their property. 5 * Text of Vrihmpati, 
cited in the JMyabMya, Xtayacramasangraha, Day a - 
lativa, and other authorities. 

Sudder Dewanny Admvhit/} 

July #*,1815. i . 

Kundrup Singh, appellant, v. Mohimlol Kban, respondent. 

' CASE-L. 

Q A proprietor of a "ten-anna share of a landed estate 
had a son, who died before him, leaving a widow and three 
daughters. The said proprietor having brought the ap¬ 
pellant from a Certain place, gave him in marriage to one 
of his three grand-daughters, and presented him with his 
entire share of the property as a Yauluca, gift (property 


uwsrtt,. 



Of&ifi,. 

given aha -marriage)* 'by fit Wf and it -I# also proved that 
the appellant took possession.of the property- so given, and 
sold a two-anna share of it with the consent oi his wife, 
which sale was admitted as good and valid by the decisions 
of the mHcth and provincial courts. In this case, has the 
widow of the son of the donor a rigtLtto sell any portion 
of the remaining eight-anna share ? 


<§L 


R. Jt appears from the evidence adduced in this ease, A man may. 

1 r . . .. . .. give his entire 

that the landed proprietor in questum separated his portion p r0 perty to th« 
of the estate from that of bis coparceners, and caused it to 
be registered in bis son's name; and that having brought the m of hi. he. 
appellant from a distant place, lie gave him m marriage. to y tm(lu;fIi0r 
one of his three grand-daughters, presenting him with his 
entire estate as a YaUiaea, or nuptial gift, while Ms-own «**» »* 
wife and bis son's widow and two unmanned-, daughters other daugh- 
were living ,* and that he died, leaving directions witn the 
appellant to support his and his son's widows. Under 
these drcuraatahccs, the property winch is. specified in the 
deed of gift, according to law* being the appellant a estate, 
the deceased son’s widow has no right over it, and cannot 
sell it. It also appears that the deed ot gift was attested 
by three witnesses; consequently the donee s proprietary 
right to the estate specified in the deed being so establish¬ 
ed, the son’s widow has no right to it, and therefore her 
claim is inadmissible. 

AntMritus. 

Menu :— ei After the (death of) father and mother, the 
brethren, being assembled, must.divkb equally the pater¬ 
nal estate: for they have not power over it while their 
parents live/’ 

Vishnu -:-r “ When a father separates his sow from 
himself, ids will regulates, the .division of his own acquired 
wealth.” 


mis Tfy 



Of Gift. 
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Dev ala .W* For sons have not ownership while the ra¬ 
ther is alive ami free from defect” 


flip 

IML; 


“ Bu t wealth received on account of marriage is consi¬ 
dered to be that which has been accepted with a wife.**, 


Dacca Court of Appeal, \ 

May , 1820 . { 

Juguxmath Das, v> Mudumnohun Chose and others. 


"a»V' •r^.vs.#c^ yppg iia«li^ 



■ 






.* 

Q. A person living in service, was n\ 
inhabitants of the place to be the slave r £ 
whom he served; In this base., ik 
slave, from the fact of such notoriety 


| fxjp ■■■■■I 

and if so, is the 


master competent to « 


]?. According to law, slaves arc of hi teen desenpnons; Slaves are of 
, . ■■, , • . v , , aneendeuerty* 

but it is nut distinctly mentioned m the question to what tions. friacu 

sort of slavery the individual alluded to belonged. Of t)ic i,f 

fifteen descriptions of staves, five are the following: oho 
born o,t q female stave in the house of her master (&rih.u~ 
jaf4)> one bought (KritaJ one received by donation (Lub- 
dha j one inherited from aio;tstars (If nwiaytdaj^ and one 
self-sold ( Atniabifcryd) ; and the issue 'of these five.slaves 
become the property of their master; the person whom they 
serve Is competent to sell them., and they cannot ho eman¬ 
cipated, The mmuning ten are these: one mai ntained in 
famine, an apostate from religious mendicity, one who km 
ollbred hmpeif' in this lorn, “ f am thrafep" one relieved • 
from great debt, one pledged by a former master, one made 
captive in war, a s-lave won k a stake, one maintained in 
consideration of service^ a stave for the sake of,Ms btide, 
and a slave for a stipulated time ; these ten can he emanei- 
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hI Without the consent oi their master. The passage of 
eda, as kid down in \\\&VivadacMntmnani:---- “ Of 
sfrwes,' the first• four (one born in the house, one 
bought, om v received, mid one inherited) are not d right 
released from slavery: unless they be emancipated by the 
indulgence of their masters, •tlieir servitude is hereditary. 
That low man who, being mdepernkni , sells himself, is the 
vilest of slaves; lie. also cannot be released from slavery/' 
City Dacca, ) 

. : May mh 1.824, S 

CASE II. 

0. A female slave being the property of two individuals, 
one of them disposed of her in marriage to the slave of 
.another person, and ordered her to go to her Inis band’a 
house, where iJhc h still living. The other proprietor brought 
an action in a coru t of justice, claiming her. In this case, 
does the plaintiff^ right consist over half her person, or is 
he entitled to half,the price ot her person ? 

O«o of two K- Of two proprietors of the slave girl, if one disposed 
r'Sa ^Ave-?" of her in marriage. without the consent of his co-parcener, 
mg-iier av/ayin. jj lff person who did not consent, is entitled to half the servi- 
Mhe/ffiire? tt«le of the skvo girl, but pot to lilf her person : and ifhj 
ubM his right v y jto g U ( bait' the value of herpersou, he may recover it. 
This opinion is received by the learned. 

'/Allah Chittagong ,' 


half Her 1ft. 
or half 


her vaii 


March 13M, 1818. 
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CASE in.. 


A slave being the property of three individuals, 
cue of them, with bis own free will, emancipated him from 
.servitude, to the extent, of his legal share, fit this ease, is, 
the slave released 'from his obligations to the other two 
proprietors ; if not, how ate the two remaining masters to 
claim their right bf servitude? 


wM: 
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Supposing one of the threepi oprietors 
emancipated the slave from servitude to the erieiit of Ids tiny® fyy/otie of 
legal share, and the other two not tahavedone.so, the right ^^nTreudee 
of the person who discharged him hi divested by eiaaucipa- 
tion, but the property of the others cannot be destroyed by ether two- 
that transaction- The slave must serve those individuals 
who have not emancipated him, according to their shares 
in him. ■ 

Zillah MyrniuisingJi, ) 

July mh 3 1813. S : 


CASE lY f 

Q, A female slave, hav ing been emancipaiecl frcim ser¬ 
vitude, suffered much for the Aieeesisiams' of-life, and sold 
herself with her two daughters, om of them five,-and the 
other seven years of age, wi th her late masterVconsent. 
In this case, is the sale of the daughters of such lender 
years available in law or not? Have the daughters an. 
option, on attaining the age of majority, to sec aside the 
sale of their persons ? 


' R* If the slave, after having been emanbipatecl, sold, cAdfd;ensolil 
herself and her two minor daughters with her late masters to 

sanction, the sale is legal, <&d the daughter*, cin attaining 
the age of majority, have no power' to nullify the contract. *g*v 
This is the received opinion. 

ZUlah VMtt agony,'} 

Myim, 1810 . ) 


■ CASE V. 

Q, A person procures a contract of marriage to b<y en¬ 
tered into between his slave and the daughter of a free per¬ 
son,, and subsequently seta his slave’s wife to another. In 
this case, has the master cf, the slave derived any right of, 
proprietorship over the person of the. slave’s wife, byrea- 
M M 2 



Simian/.. 

son of her being subject to Ids slave.; and is the sale of such 
woman allowable by law ? 


A free w>- R. A free woman becoming the wife of a slave, becomes 
a. slave to. her bus bamiV master, who has toll power to 
oTher ^? av4 5 .aliedafo her by. sale, ami the sale is good and valid, 

bau d'ft aiaai 


Zi / (ah . : Ckitfmjon g, 
August 20i Ik, I8i9. 


CASE VL 

Q. Four brothers purchased a female slave, who sub- 
se'^tifcntly brought forth a sou and a daughter. Of the 
four broth^r/J/one 'sold- his' property, ’hvev (he slaves do the 
other three, while the male slave was only eleven yeans 
old, and afi t efivarcls 'he (the slave) married n free woman, 
and then died. Of the three proprietors, two left oo heir at 
their death, and one is survived by a soil In this case, is 
he (the brothers rbn) competent to sell the widow of the 
slave, or otherwise ? 


- And trx the 
death of her 
£m*b;md, may 
be w>1d by hi» 
maaterv ■ 


It If tlmrt be no nearer heir of the deceased bredhets, 
tlie brother ’s sow is etm)petettf.tb sell the widow of the sou 
of the female slave, because the nephew is by law entitled 
to succession. If he be not the next* heir of the deceased 
proprietors, be can only sell his* right over the slave's wi¬ 
dow. The sale of slaves is admitted by the usage of the 
country,, and by law. 

Authorities. 

■Cdy&yana says A free woman, or one who is not 
a. slav e of the same, master, (for the word adasi may bear 
either sense,) becoming die bride of the slave, also be¬ 
comes a. slave to her ktivbhhd'# owner ; for her husband 
is her ford, and tiba?. lord -is riubject to a master/*’. ■ 

Datwa Court of Appeal . ■ ■ ■ 


Q. A slave havteg left bis master's house, resided m 
another place, and supported himself by his own labour for 
the period of ten or twelve years, during which tune bis 
master neither sent for him nor required. Ms. attendance, 
though it was known to him where the slave was living’. 

In this ease, does if follow that the master has relinquished 
his right of property ; or, on the other hand, is a Sale of 
the slave made by the master under such circumstances 
valid and binding V 

U. Of the fifteen, sorts of .slaves, five only, that i$i to say, Xfcepropariy 
one born of a female slave in the house of her- master, one 
received by'donation, one selx-sold, one inherited, and one jjjff datoi 
bought, cannot be released until their master emancipates %h»r> twelve * 
theim It appears in this case that the slave, for ten or twelve yearu 
years, with the knowl^ige of his mas (or, lived in another 
place, mid supported himself by his own labour* and con¬ 
tracted marriage by means of fluids acquired fey bis.per¬ 
sonal exertion; and that the master neitliermo.de any endea¬ 
vours to bring the slave back* \o his service, non defrayed 
the expenses incident xo his inaintenauce. In.this Casa, a 
forfeiture of his right of ownership oyer the slave necessa¬ 
rily follows ; because not objecting .is silent neglect, which 
constitutes the loss of idl property (after the period above 
alluded to), ,with exception, to - that which is'inpnfcvcablo : 
and the sale is 

' ^ ' ' CASE V 111 

Q An inhabitant of Syllict wishes to sell his female 
slave and her lajruly^ consisting of four kous. and a.little 

r< The proprietary right to moveable property Inpses after a period 
of ten years, provided' there way wilful neglect on the part cf the 
owner for that period; 'but mVfr if hie ncrii-inWhu'ence was taw 
avoktable. ' 






fWr sorts of; 
slaves cannot 
eflVt theiroforc* 
emaflicipatiou.. 


But they 
should not be 
consigned to 
misery by sale* 


Mi 
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rl, for f> fixed sum, to 'another person.- The slaves make 
dkatiou t o the eottrty Sttl ating that they are willing to 
serve their own ihawter, but that the latter, from enmity, ha* 
ebme;; to an understanding with the intended purchaser to 
Lave the family -.removed from the place'of their nativity, 
and the individuals sola at .separate places. 

Can the slaves, according to the Hindu law as cur- 
rout in tSyfhei, object to such n sale? 

/May they, in ease their master h determined to part 
with them, select another person, whom they prefer to be 
their purchaser ? Or may they purchase their own liberty, 
if they can raise the sum demanded ? 

R jp'rom the .purport of the above question, the slaves 
alluded to in it are understood- to be of that description, 
among, the 'fifteen-' sorb of slaves specified In the shatters 
which is termed fZribajata, or born in the house. Five of 
these descriptions of slaves/one born in the house* one 
bought, one recei ved, pile inlierited, and the |rlav;e i ,v<p‘-spld, 
are iiotrchrayod froiuslavery,airdess they be emancipated by 
the indulgence of fiicij masters. Now if the ow nor, being in- 
dined to sell big skvi-, mih to alienate liis right of service 
"by selling for n sum fifed by himself, any of those %• sorts 
of slaves (the son born m the house, &o.) in light of his 
ov.oiersHp and free will, he cm sell the slaves, although 
willing to serve him. 

In Hie above case, if taking the price fixed by their mas¬ 
ter from the purchaser chosen by him would occasion great 
misery to the slaves, then Hie master's alienation of his 
dave born in the house, itod t)ie rest, ••by taking his fixed 
price for the slave from a purchaser chosen by the slave, 
or from any other purchu^r, should be.maiatamed.under 
the adaptation tocimunstajace* prescribed by the slimier# y 





Qf$lmtry> 

.'or the master incurs no loss by-receiving 'hk .feed price 
for the slave, even from the.purchaser chosen by the slave, 
or from any other .purchaser. 

Bat •still the .slave born in the- house, and the <W 

never be' released- from shivery by paying the price set upon 
• them by their master from their own property; fertile mas-' 
ter’# right of authority oxteiVds-'fe/the property.of feh slaves. 

This vfjavastka k in accordance with th ^Ylmc^han- 
gamava > Ddyacmm&mnvntha> BhjiMdgu, and other 
works current in the district of riylhet. 

A'uthorU'kw 

1st. The following text of Ndreda , cited In th»j l r fnrt- 
dabhangdrnava and l)d]/acram(LnthgHiha: a One born 
in the house,' one bought, one received-by donation, oik 
inherited u*om. ancestors, cmo maintained in a funiii-v one 
pledged by a former master, one volkve'd.Tmm-great'debt, 
one mack captive, ih war; o. slave'won in a ;>take, one who 
lias oftered himself m this form, * l am thine,/ an apostate 
from religious'meiidfeity, a slave for a stipiiiated time, one 


roaihtained in const tderaf ion of her vice, a slave .for the sake 
of his bride, and one self-sol(i, arc fifteen slaves declared 
by the law.’" 

2d. Thia' mierprotatibn is in the Ddyacmmmmigmka, 

“ One born in the house, 55 is, one born of a slave girl, 5 ’ 

3d. The following passage hi the Ddgacramasm- 
graha. ’ 

Si Among these slaves* tbe first four (one bom iii thc house, 
&c.) and the slaves self-sold, cannot of right be released 
from slavery, unless they are emancipated by the indulgence 




Of Slavery. 

4 th. The following te&i of -quoted*^ the 

Vtjavahdralativa and other tracts. 

*' Judgment is not to be formed, relying; on the skasier 
alone: for a failure of justice is produced when an Inquiry 
is not adopted to circumstaces.” 

5th, This text of Menu, cited in the Vid&dab'hang&r- 
nava, DayafMgu, Dayaiativa, and other works. 

Three pmons/a vcife, a son, and a slave, are declared 
by the law to have in general no wealth exclusively their 
own: the wealth which they e^rn is regularly acquired for 
the inaii to whom they belong/’" 

ZWuhSyikei } 

June iSi/iy i#25. ) 


1 This case was referred for the eon$!deratioa and orders of the su¬ 
perior court by the magistrate of SylUet, accompanied by the following 
statement. ,f A person pon|ta»ea a slave, and sells him to another 
person .for n sunn of money. The slave ad nuts that he & the slave of 
the -seller, hut presents a petition to the magistrate, saying that he 
5s unwilling to remain as the property of the purchaser, and bo prays 
that the magistrate •will allow him to buy his liberty from tin' latter 
ut the same sum the purchaser was to give, and thereby be absolved 
from slavery. Is the magistrate at,liberty to act accordingly ? The pur¬ 
chaser objects to the slnVc being:able to effect this, and insists on the 
purchase being valid, and on Ills right, of retaining the slave. It appears 
but just, that as the original sellerV object to disposing of the slave 
was money,,if the slave has it in his power to liberate himself from 
bondage, the magistrate should have n right interfere, and thereby 
prevent the slave from being in the possession of a person to whom 
he 'Objects/’ To this reference, after taking the opinion of their 
law officer* as uk>vo,the court replied to the following effect:—‘“From 
the wmwtha of their law officers, the court are of opinion, that the 
slaves whom it i* proposed to sell to one whose intentions they sus¬ 
pect, find-dread, may bo allowed to select a purchaser with whom they 
are satisfied, and that in this then* proprietors must' acquiesce. The 
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CASE IX. 

q i, What descriptions of slaves are authorized by 
tie_ Hindu law ?, 

B. 1. There are fifteen descriptions of slav es: as follows. 

1st. Grihajata, one bora of a female slave in the house 
of her master. 

2d. Kreeta> one purchased from his former owner 'hr 
a sum of money, 

3d. LuMka, one received in donation. 

4th. TMyadopagiita, one acquired by inheritance. 

5th. Anakiifcibhriilih one maintained \ii a fame of scar¬ 
city or famine. 

(5th. AMta.) one received m pledge. 

7th. Binadasa, a distressed debtor voluntarily engag¬ 
ing to serve his creditor for a stipulated periou. 

8th. jQodltaprapla, one made captive m war. 

9th. Punajita, one won in a stake or gaming wager. 

10th. Qopagata, one offering himself as »> slave, w ith¬ 
out any compensation, and saying, w 1 am thine.” 


answer, however, does not; go the length of stating that slaves are 
competent to purchase their freedom from ■■.their masters against the 
consent of the latter. T|is doctrine corresponds wjthwhat has been 
laid down hy Pi.iifendor.fon the same subject, (booh vi. ejiftp. 3 , §§ i:) 
V» Xor doth it appear that he' can transmit them to another master 
without their consent, they being really in the capacity of perpetual 
mercenaries or hirelings, working for the advantage of }dni tlmt eau 
ploys thorn, whilst continuing in that state, but not ot his disposal 
when obliged to leave it.* 

'' , ; ' . n n • . ■. ■ 1 



Birth. 
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Inheritance. 

Maintenance 
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Desertion 31th. j Prubrajeabusita, an apostate from religious men- 

fi om a reh- c ji c i(y w ho deviates front the roles of t he otder lie may have 
gioua order. J 

voluntarily entered, and who thereby becomes the slave 
pf the king. 

Servitude for 121 h. Kritahala, om offering himself in servitude for 

n stipulated pe- a ^tipiVUited period. 

Ditu, for the 1 &b. BkuMiidasa, one offering himself in servitude for 

sakeof mtdntB* ^ sake of maintenance, 
nauce. 

Ditto for the 14th. Biirrubabhritla, one becoming a slave for the sake 
aakeof * bade. 0 f carrying a slave girl 

Voluntary '15.' Atma Vikryee, one who soils himself for a pecu~ 

■‘ - niary consideration. 

The above fifteen sorts of slaves have been enumerated 
by Narecla and Menu in the Mtidcxhard, lloluAcara, 
Vivddackintdman z, Calpataru , Smrititt&ra, Vivadatan- 
dava, Smriti Swmochuya, Madhovceya } and other legal 
'diithontios. 

Q. 2. What legal powers are the; owners of slaves al¬ 
lowed to exercise upon the persons of their slaves, and 
particularly of their female slaves ? 

Duties to be II 2 The owner of a male or female slave may require 
Zv^mdpe^ ol such slave the performance of' impure work, such as 
unities for cleaning the house, the gate-way,the necessary, and the road, 
lmfi removing the dirt and rubbish, and all other impurities: 

attending the master at ins pleasure, and nibbing his limbs. 
Tins is to be considered us impure work, and all other 
Work as pure. 

In case of disobedience ord'ault committed by the slave, 
the master is empowered to correct him by the infliction of 


omitting t 
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punishment with a rope, or the small shoot o f a n.me , 
^ by ignominious..exposure. Bin if the master should 
exceed m extent of his .authority., and inflict punishment 
upon his slave of a severer nature, them that above stated, 
he is liable to be fined at the discretion of the ruling power. 
This is conformable to the opinion of (Jatyayana citedin the 
Maiu&cam, Vivddac/iiutamatd, and other aidhontiea. 


um 


Q, % What olfences upon, the persons of slaves, and 
particularly of female skives, committed by their owners, 
or by ethers, are legally punishable, and in what man¬ 


ner ? 


R. 3. A master has no right to command either his Pemhy'to^ 
male or female slave to perform any other duties besides excee ^ ft i»t»* 
those specificd in the answer to the second question, nor r<>"' er * 
l ias he any authority t,o punish his slave! further thau in the 
mode that has been already stated. If he does so, lie is 
liable to a pecuniary fine at the discretion of the ruling 
power. 


ip. 4. Are slaves entitled to emancipation upon any, and 
what maltreatment ? And may the courts of justice ad¬ 
judge their emancipation upon proof of such maltreatment? 
In particular, may such judgment be passed upon proof 
that, a female slave has, during'her minority, been prosti¬ 
tuted by her master or mistress ? or that any attempt of 
violence has been made upon her person by her owner? 


Ji 4. The commission of offences of the above nature Cases in 
" >:v --tM Iwhich the rul. 

)w«r may 


by the master does not affect the state of bondage of the *,gpo ... 
slave, and the ruling power has not therefore the right,of ^^ w,muci 
granting his manumission. But if it should be proved that 
any person having stolen or inveigled away, by fraud and 
treachery, a child, and afterwards sold it .to another, 
or that any person had compelled another into a state of 
N N % 
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slavery by force or violence, the ruling power may then 
order the emancipation of such slave; and ii a master, 
or any other person by permission of the master, should 
cohabit with a slave girl, before she had arrived at years 
of maturity, the ruling power may sentence such offender to 
pay a pecuniary fine, but cannot emancipate the slave girl. 
Whenever a slave girl has home a child by her master, 
such slave, together with the child, becomes free, and the 
ruling power should sanction their emancipation. This is 
the law according to Menu , Yajnyaw a Icy a, and Catyd- 
yctna cited in the Mitdcshara and other authorities. 


Sudder Dewanny Adawlut , 
March mh, 180$). 
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CASE I. 


Q, A person died involved in debt, leaving some pro¬ 
perty, but not sufficient to answer all legal demands. His 
three minor som and his widow took possession of tbo 
assets of the deceased’s estate. It? this case, are the indi¬ 
viduals in question bound to liquidate the debts contracted 
by him ? 


B, If the assets of the estate have been token by the The Wrs 
widow of the deceased and his sons, they are bound to pay 
his debts. It is incumbent on a son to exonerate his father 1( ? dw “ 

chavgd tn» 

by liquidating his debts, and this should be done before debts of ft* de 
any partition of the paternal estate among the sons. The CiMe ^' 
minor sons cannot exercise'-toy pbWer.uver the patrimony 
until they come of age, hut then the liquidation of the father’s 
debts becomes incumbent on them also. If the widow suc¬ 
ceed to the estate, she should discharge the debts ; but if the 
amount of the debt be larger than the property is capable 


NlWlSffy, 



Certain des¬ 
criptions of wo- 
hitn competent 
to contract ob¬ 
ligations for 
which their 
husbands arc 
answerable. 


O/DeU 
CASE II. 

Q. A woman whose husband is living, exec utes a bond 
or similar obligation in her own name: in this case, is such 
instrument valid, andbinding on the husband. 

M, It is a general principle in law, that a wife is incom¬ 
petent to ponlract a debt, or to execute any obligation; but 
if a debt be contracted by a woman pi any of the superior 
tribes, such as a Brakminee or a C'shatria, for the sup¬ 
port of the family, it m ust be liquidated by the husband. A 
husband, bowevei*ja,liable for any debt contracted by his 
wife, she being a woman of certain of the inferior classes, 
such as a milkwoman, &c. whatever may have been the 
purpose for which the money was borrowed, because the 
whole ofiheir concerns is under the nmnagemont of their 
wives. 

Authorities. 

The text of Ydjnyawalcya la? d down in the Mitacahara: 

_“ Neither shall a wife or mother/^ in general compelled 

to pay a debt contracted by her husband or son, nor a 
father to pay a debt contracted by hie son, unless it w ere 
for the behoof of the family: nor a husband to pay a debt 
contracted by hte wife/' 

The passage of Vishnu quoted in-the Vinrmifrodaga : 
“ Neither shah a wife or mother be in general compelled 
to pay. the debt ot her husfcsEmd or son, nor the husband or 
son to pay the debt of bis wife or mother/ 5 

Yrihnspati :— is A house-keeper shall discharge a debt 
contracted by his uncle, brother, son, T/ife, servant, pupil, 
or dependants, for the support of the family during Im ab¬ 
sence.” 




r > Mreda fc Whatever debt has been contracted lor 
the use of the family by a pupil, an apprentice, » jfcro, a 
wife, or an agents must be paid by the tiead of the fa- 

wfrfi ' . ' ' 

Menu Should even. a slave make a contract in the 
name of his absent master for the behoof of the-family; that 
master, whether in his own cowliry- or abroad, shall not 
rescind it,” 

Y&jnycavalcyai-M the wife of a herdsman,, a vratneiye. 
dancer, a washerman, or a hunter, contract a debt, the bus- 
band shall pay it; because his livelihood chiefly depends on 
tllo labour of such v ile.” 

Cafydyana: — ?f The husband, being a vihtner, hmttr, 
or fowler, a washerman, & herdsman, a shepherd, or the 
like, shall pay the debt of Ms wife : it was contracted iu 
the concerns of the husband*. 

Ziilah Ghaze.eport 

CASE m. 

Q. A father with his five, sons lived joint!}? in respect 
of food and in the conduct of mercantile affiurs. - One of 
tl»e sons contracted 0 debt for his own private u&e? and. 
not on account of the joint concern. On the expiration bf 


* Tl,i> Hindoo law in this particular sterns to be in unison With M 
principles of English juvifipmdortee.- f *-A married woman sot over the 
affairs of the household ; or of-the whole, or any portion of hoi* Im*. 
hand’s business or trade, binds him bv the contracts which she makes 
respecting matters committed to her management* He is considered 
to contract through her ministry. I a this ease, likewise, as wall as in 
the ease of necessaries supplied by the wife, there is no rescission at 
iier husbnml’s instance or her own, for want of his special end exprew 
sanctiunA—CtdohrookeV. Treatise onOWigationa and Contracts, Par 
1st. pag01233. 
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the period agreed upon for the discharge of the debt the 
creditor brought an action against the debtor* who subse¬ 
quently died before his father and four brothers, leaving a 
widow. The father and brothers of the deceased are en¬ 
joying the. joint property. In this case, should the debt be 
liquidated out of the joint funds of the concern ? 


The sum* J?.. Supposing the debtor living with his father and 
•swerahie i'lr a brothers as a joint family., and having joint dealings with 
tv'SdT* 1 them, to have contracted the debt for his private use*, and 
ceaned partner, that the produce of the land or other estate purchased 
ro ed*was np- - with the sun) borrowed waa expended for the use of the 
phwi to their j 0 j n j .family or. joint trade, then, the father and brothers 
who jointly possess the ancestral and acquired property 
should liquidate the debt. But according to the doctrines 
of Menu, the Mithcshara. YiV&davliintvmwh Yivad&r- 
navasefu, and other legal authorities, debts contracted 
for the follow ing purposes will not be claimable from them, 
Yrihmpati .* ‘ The sons are not compellable- Ip. pay sums 

due by their father for spirituous liquors, for losses at play, 
for promises made without.any consideration, or under the 
influence of lust or of w rath, or sums for which he was a 
surety, except in the- cases before mentioned; or a fine, or 
toll, or the balance of either/,’ 

Zilhih Jnnylemehahy} 

May 7 th, 1822. S 

, CASE IV. 

Q A married woman having borrowed some money 
from a stranger, appropriated the sum so borrowed to de- 


* This «.ppears to be only half an answer to the query; for it is 
unquestionable, thutthe brothers who took the estate are liable for the 
debts, as far os there rm.y bo assets, whether the money was borrowed 
by the deceased, brother fot his private use alone, or was expended for 
the benefit of the family fit large. 






fraying the exp|pi|| of an action'instituted by her for 0$ 
recovery of Iter hoaband’s property, and obtained a decree 
for the same'in a court of justice. She executed a bdYui 
in favour of the lender for the sum borrowed, eohdUimdng 
that "he?* hush and should make over to him possedjriod 
of the property for which she had obtained a decree in her 
own name, in the event, of non-paymentoi the motley hot** 
rowed by means of which it hail been recovered." When 
this bond was executed, her husbandwas atecAt. $n\m~ 
quehtly the lender, in virtue of the bond, brought an ac¬ 
tion against the borrower of the money, ?md against her 
husband, the possessor of the -property .spoctHod in tiieboml: 
The borrower, in her reply tv the plaint; acknowledged 
her execuikm of the b md and her receipt of the mooey/but 
pleaded that the property in question was in her husband’* 
possession; and the other defendant answered by a total 
denial of the claim, and staled; that his wife had forme,I a 
connexion with the plamtdi, in consequence ofwMcis, ho 
had, previously to tbo inktittttion of this shit, filed a com- 
plaint o^amst the plaintiff in the Fotijdaree court; that 
the magistrate had passed a derision in his favour, order¬ 
ing his wife to be delivered up to him.; and that she'was 
■ conspiring with the plaintiff to defraud him of Ms lawful 
property. In this case, according to law, will the liquida¬ 
tion of the debt be incumbent both on the borrower and on 
her husband jointly, or only on the former ? 


R It is laid down m the' Mitdwhard and other autlro- \f1\en n wife 

, rji • i manage* her 

nties, that when wives 1 ; who, with the Consent: or their. ImS- tobiStAVar. 
bawl, assume tile icamtgeiuent oi his family affairs, con- 
tract a. debt, the liquidation of such debt rests with the she con- 
husband; other w i ,se. he 4$ not a nMVerable for it. 

ZilUih Moradaditd, | 

Any. 24 thy 1810. ) 

Bliksheeram, t>, Musst. Dm*boo and another. 

o o '■ ■' ' 



CASK V, 

Q. A man Ii-ring with hi, brothers 
tlivkletl family, borrowed a certain stm 
seated a bon cl obliging himself to pay 
nu aia. He (the debtor) proceeded Ic 
without licpidling the debt, while the 


; while the family was undi viv 
(led, and for the period of uine years no''intelligence of him 
ha* been received. Now the debtor's brothers and wife 
tire in (he joint enjoyment of the family property, moveable 
arid hmnove^Me. In this case, can the creditor claim pay¬ 
ment of his debt hom the occupiers of the debtors estate^ 
or nuLst ihe claim be deferred until thl expiration of twelve 
ywn from the date on which the debtor departed from Ids. 
family house? 


The <iebtn of R. If a man contract a debt while he li ves with his 
8onm!Stbe r brother^ a,? an undivided and united fondly, and mibse- 
S ld sKeSito of become missing, the debtor’s brothers and wife 

his estate,ratii- who possess his estate must pay his debts, without wai ting 
twelve years for the expiration of twelve years. 

for his re-ap. 

*“• ' . Authorities. 

YAjnyawaloyn If one of fwo or m ore parceners or 
imdrri'tad kinsmen contract a debt for the support, of hiti 
family, and either die, or be very long absent abroad, the 
other parceners or joint tenants shall pay it,” 

- • ' :h £.k\, ?>£*,■ >• .J /r ,'.v ; Mi 

A debt contracted before partition by an uncle, or a 
brother, or ft mother, for the support of the family , all the 
parceners or joint tenants cha.ll discharge.'’ 

Ndreda:—** The creditor need nor wait a specific time ; 
for there is no authority for such a supposition, 9 ' 

ZiItah Tipper ah, V 
July im> im. 1 





Q- A creditor, on the death of a debtor, sues bis heirs, 


namely, his widow and brothers 5 bnt it is net conditioned 
in the bond that the debtor's heirs and representatives 
discharge the debt. Jn this case, are tho heirs of the debtor 
bound to liquidate that debt or not? 






It If the deceased debtor should have hand jkk her 
rowed the sum mentioned in the ..obligation, las widow must Jc! 

fulfil the conditions, provided she was a party to the con- *&**<& 
tract, or promised to discharge the debt, or provided sho bin creditors, 
received his assets, even though'there bp m mention ol‘ the go,. 


heir's responsibility for the payment, If pm of the, associ¬ 
ated brothers contract debts for the support of the joint 
family, the other partners most discharge thorn. This 
opinion is con&unant to law*; 

Zttlcth Jt'-ssora. 


. . CASE m 

Q t A person died, leaving a widow, who succeeded to 
his estate, subject to the law which allows her only to enjoy 
the property with moderation until her death, but not to 
give or selHt; and having contracted a debt, either to .save 
the property left by her husband or for other purposes, died 
without liquidating such debt, leaving her husband's bro¬ 
ther and brother's son claimants to the property. Her 1ms- 
band's brother look possession of the property, and the 
other brother's son obtained a decree tor a moiety of the 
same. In this case, will the liquidation of the debt rest 
with the brother and the brother's son of her husband ? 



It Supposing tlie proprietor’s widow, who succeeded CiTciimston. 

a , , , > , .. .. ces under 

hi m, to have contracted the debt tor the payment or rent due which the bus- 

_ _ _ _ _„_ X: _______... bawd’Rlieira are 

liable far a debt 


* la the Hindu lsev, family pf*rtner rf hip induces a jjoiut and'several contracted by 
obligation. — €oleb*Ctoke, Obi. and Coot. Part I. Book. .3. §§ 368, b» widow. 
OO 2 






mm 


: ?ccfsgai*y disbursements to save 
of promoting: tier husband's 
the support of the family, or for the 
line exlcution of any conditions made by her husband, arid 
to have died prior to the liquidation of such debt, the pro¬ 
prietor's heirs, that is, Ms brother and brothers son, are 
bound to discharge the debt. And if the amount was bor¬ 
rowed for the purpose of being appropriated to any other 
purposes than those specified, s«chd<?bt must be satisfied by 

■ dm who becomes possessed of her jewels and other move¬ 
file property. This opinion is conformable to the D&ya- 
Vwga, MU&cshara, VkuidacMrtUmam, Dipacalica, and 
pflier legal authorities. 

.Authorities. 

The text; of Mreda cited in the f)<‘ w6kagti : What 

remains of the paternal inheritance over and above the 

tiler's obligations, and after payment of his debts, may 

be divided b y the brethren, so that their father continue not 
* 

a debtor. 

The necessity of liquidating the debt, is recognized by the 

■ text, of Gautama cited in . the Mitdcshard:^ He who 

takes the assets of a man leaving no male'issue, must pay 
, the sum due by him and by. the text oi YrihtMpati laid 

down in the XHvddachMdmunU^^ X lather being dead, 
his sons, whether after partition nr before it, shall dis¬ 
charge bis debt, in proportion to their shares; or that son 
alone, who has taker, the burden upon himself*” 

. AA. , /v *! i > ,*LVUv *r £ 7 . {'* . .. ’ ... . ■ V .V ' 


“Tf the debtor be dead, and 
expended far the use of his fbtwi- 
divided or undivided, out 



'his is net the text of VnJuispati, but o iNuretla, in Digest, voh i. 



% the terra “father/;, mention^ ia 


a 


of their own estate.’ 1 % the te? 
oil the tests, ifc must be understood, the father anti others, 

The debts which are not to be chargeable are noticed in 
the Vivadgchlntfana-ni :— \ A soft need not. pr<j in this 
world money due by his father for ispirituoud liquors, for 
lustful pIoasures> for losses at play ; nor .what remains un¬ 
paid of a tine or toll; nor any thing idly promised. 

1 . .. 
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CASK VIDl 

.•1*’ v- - 

Q . 4 Sudra became/ surety for a person al tow own 

cla.s.% to whom a sura of money had been lent, and died pre- 
viousi.v to the liquidaiiou. of the -debt In this case. «s the 
creditor entitled to realize the debt o«t ol the deceased 
surety’s property ? . 

B. The creditor cannot realize, hte, debt out of the de~ 
ceased surety's property, am) though payment should not ty, is not liable 

have been made by the debtor. This is the received opi- of his principals 
. v bafc queref 

njotr. 

Ziifak Chittagong, \ 

Se’fdemher^th, 1820. i 


* li is not distinctly stated what description of surety wm meant/ 
though from the terms of the qoost.ion.ii may be apprehended that sc¬ 
anty for the loan was intended. Supposing this to he the ease, ’.bo 
heirs are answerable, and the reply to the question is erroneous. Ac- 
cording totheXIindu law, there are three .sorts of necessary obligations, 
the PrutyU/o. Prutibfm, Dana Pruti&m, anti Ihmbum Fmixbhoo. 
The first signifies a security for fcho purpose of confidence, and hi,sun- 
ilertakingislhftt which hasJieinvdescnhedbyMv.Colebrookeasft^ii/nn- 
dat*,OT piece d enfc u n der taking of a nmidmd for another’s henen t,b uiding 
one trust another, lend him money, allow, him credit, manage business 
tor him, or become answ erable for his default.’ The second is that 
which ho, terms ^constitute, or subsequent undertaking of a person* 
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CASE IX, 

A son, being in'a state of union with bis father as a 
joint family, died. ami no property of the son < >me 


PsMwi 


into the lather’s hands. In this case, is the liquida¬ 
tion of a'debt contracted by the son incumbent on the 


father* or not ? 


Oirctim- It. Supposing the son to have died childless, and in- 
wSVJSthL* vo ^d in debt while the family were undivided, and the fa- 
Seb'*clmiM( t»>d ^ ,ftr ll °* *° * iavf) received any assets belonging to his son, 
by his debased he is not in this case bound to liquidate the debt, unless the 
debt were contracted by the son for the purpose of the 
family support, or for the conduct of religious observances 
which were incumbent on the family ; or unless the father, 
af ter the debt was contracted, promised to satisfy the claim 
of bis son's creditor, in. which cases the liquidation of the 
debt becomes incumbent on tine father. 

Xillah Alifjurky ) 

April 15*4, 1818. i* 


ft 


CASE X. 

A person having borrowed u sum of money, esta¬ 


blished a shop with the aafrl money, and then died. Sub¬ 
sequently to his deal h, his father and brothers appropriated 
.all the goods that were in the shop. In this case, is the 

ivhoengages to pat a subsisting debt, or fulfil an existing Obligation of 
a third party.”—Ccdebrooice, Obi. and Coni. Chap. x. Section 0H2. It 
signifies a surety for payment. Tbe third aigni fi m a surety for appear¬ 
ance, end answers to the Persian term Baxvrmviin, the obligor under* 
taking to produce the person of the principal, in the event of his not 
being forth com big. In the first and last mentioned sort of engagement, 
'-he death of the contra ting party extinguishes the obligation ; but in 
the w.cmd case, the obligation devolves on the repi .^ntatives of the 
deceased surety.—See Colebrooke, cited in Elm. Hindu Lum* Appen¬ 
dix X. p. and 464. 



satis Taction of the debt contracted by the deceased incum¬ 
bent out his father, and brothers, air not ? And supposing 
jj jc debtor to have left a widow, who took no part of the 
property left in the shop, is she nevertheless responsible 
for bis debt, or otherwise ? 

It. Under the circumstances stated, the debtor's father ^ TW.o who 
and brothers are bound to liquidate his debt, but his widow party of tiie. u«- 
cahnot be held liable for it. jjyiiqvu- 

<We JUis UeUts, 

Authorities* 

Tho*texto iYdjrwaioalcyai cited in the Mitdcskard and 
other books of [aw 1 “ If one of two or more ptpremr - 
or undivided kinsman contract a debt for the support of his 
family, add either die, or be very long absent abroad, the 
other parceners or joint tenants shall pay it. ' 

CASE XL 

Q. A man dies involved in debt, and is survived by two 
minor sons, tho elder of whom is oply thirteen years of age, 
and there is no adult representative of [he deceased. It any 
person bring an action against the minors, that action, 
according to- the privileges conferred by the regulations 
of Government, and to the established usage of tho country , 
cannot be admitted; and it has been provided, that mino¬ 
rity continues until the completion of eighteen years of age, 
after which period .majority commences. In this case, un¬ 
cording to the Hindu law, is an action brought against tho 
elder sou of the deceased debtor admissible or not ? And 
does I ho liquidation of the debt contracted by the' father 
become inmhbent on him ? 

i?. According to law', the action for debt brought Neither die 
against the older son of the deceased debtor, who is 
thirteen years old, is not .admissible. When, the minor «>r is liable for 
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^thodebu of jiis may attain the agfi of majority, he must discharge the 
ancustor. debt' contracted by the father, and apt previously*, 

7Ailah Midnapore. 


CASE XII. 

Q. A person having contracted a debt. becomes a 
recluse ; that is, enters into the order ol an ascetic. His 
ancestral landed property fails into the hands of his bro¬ 
ther’s representatives. la this case, can the creditor realize 
bis debt out of such property ? 

•The debt* of an JR. ff the individual in question borrowed a sum of 
die money, and retroquished the Order of a housekeeper, teav- 
iviiiuis oHusifi-jpg x patrimonial icrtmoveable estate in the possession of 
piwuuove*. his relative?, in this case, those relatives who are in the 
enjoyment of bis property are liable for the debt; and it 
they do not liquidate it, the creditor is competent to reco¬ 
ver his money due from the debtor oat of his property, as 
YAjtiyawalcya propounds : “ He who has received the 
estate of n proprietor leaving ho sou capable of business, 
must pay the debts of the estate, or, ©a failure of him, the 
person who takes the wife of the deceased; hut not the 
son whose father's assets are held by another ” 


* According to some Hindu legislators, minority continues until 
after completion of the age of fifteen years, and others state sixteen as 
the teruo. 

At the expiration of the term of minority, the son ami son? son 
of a person deceased are bound to diacharge the obligations of their 
ancestor; and other be ire are bo, provided they take his assets: but un¬ 
der no circnmisUmcc.s is a mimr answerable for such obligation : and 
so long as the minority continues, the property loft by thedfeeftsed 
cannot be sold for the j^uidation W7 h « ma T imve contracted. 
This subject baa bom more fully discussed in the chapter treating of 
Minority, vol h . 






warn 


% 


til 


the Mitdcskard and 'other authorities, in 
ting of the payment of debts. 

City Chinsiirah, ] 

June 33 lh, 1815. J 




CASE XIIE 

Q, A widow borrow ed some money to defr ay the neces¬ 
sary expenses of her minor son. and executed a bond hi. the 
name of her son (with her own signature) to the creditor 
ibr the debt. In this case, according to law, is the bond 
valid and binding on the son?^ 

B, Any bond which a.mother.»baying', contracted a debt Nwswary 
for the maintenance of her minor son, may have executed 
in the name of such minor son in favour of the creditor, «« bidding on 


W$m 
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and other sages, cited in the Vhvidaraindcara, Vivdda- 
chinldmuni, Dihjatatmo , and other uathorities. 


Authorities. 

u A debt contracted before partition by an uncle, or a 
brother, or a mother, for the support of the family, ail (he 
parceners or joint tenants shall discharge/’ 


•V a housekeeper shall discharge a debt contracted by 
hia uncle, brother, son, wife, servant, pupil, or dependants, 
for the support of the family during his absence” 

ZiUah Hard wan, | 

December 4 tb, 1817- j 
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Q, Of three brothers, whose patrimbni^lestate, consis¬ 
ting of real property, was joint and undivided, two sold a 
certain portion, being their own shares, without tlie consent 
of their associated brother, who, however, urged no objec¬ 
tion at the time when tile purchaser got the deed of sale 
registered and the estate transferred to his name m the 
records of the collector's office. In thi^'case* is the sale 
good and valid, or otherwise ? 




mm 

. 


It. When the two brothers sold a portion of their A«6>rdih«f t.5 
shares of the undivided immoveable property., and when gah^uii^^a- 


the property was transferred, the other brother expressed 
no objection to the transaction. It may therefore be inter- portions of a». 


red, that he was a consenting party thereto ; but, even tat©.** 1 ^ 


without his sanction, they were competent to sell their own 
shares ; for they are masters of their own wealth. Ac cor¬ 
ding to the doctrines of tine DayahMga, Ddymatwa, and 
other law books current in Bengal* the sale is good and 
valid. 


Authorities. 

* The text of Ndrectei, as laid down in the D&yabhdga: 
v When there are many persons sprang from one man, 
pp 2 
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who have duties apart, and transactions apart, and are 
separate in business and character, if they be not accordant 
in affairs, should they give or sell their own shares, they 
do all that as they please, for they are masters of their own 
wealth*/’ 

Dacca Court of .Appea?, l 
February 22d. 1820. ) 

Sudammda Surma, v. Kainchimcler Dutt. 


/"lie authority cited j.n this case wo uld hardly appear to hear out 
the doctrine which it is adduced to support, though tho passage in rea¬ 
lity favours the construction in question, according to the following 
annotations upon U by Mr. Colelirooke, in his translation of the Dayu- 
bh'&ga. /, 

^The passage of Aa rMs Institutes here cited, ia otherwise inter- 
pyi't-nl by different compilers, and is generally understood as declar¬ 
ing the separate aod .Independent right of coheirs who have made a 
partition, it is so expounded in the SvnUiehandrka. Mdndcafa, 
Chintummi , Vimmitmlei/a, Sic. But in the present quotation, it is 
apparently understood as relating equally to divided and undivided 
shares/* 

1 The author o’the Vi^mitutdam, giving a summary of this doc¬ 
trine, says: ‘ Jimutmvtom, having cited two passages of Vgfaa, (Seo 
Ddgubhdga, page 31, Section 27,) affirms, that they are not intended 
t« Incapacitate a single coheir bom making a sale or gift ; (since he has 
property, deimed to ho a power of disposal at pleasure, in the case of 
immoveables, precisely as in that of other effects, and since those 
texts cannot declare null an actual gift consisting in the relinquish¬ 
ment of the property ,• for the fact cannot he altered by a hundred 
texts. But the prohibition h levelled against Wicked persons, and is 
intended to declare the alienations sinful, because it is injurious to 
the family, if there wefe no sufficient cause for the alienation, such 
as the distress at the family, or the like. 8o the texts {%o*Mya« 
Ihuge, page 3& Section 29) relative to separated coheirs, mutt be or- 
plained a» above. Accordingly Ndredc. authorizes generally a sale or 
any other alienation. Since the text specifies the reason,*«. because 
they arc masters of their own wealth,” it relate® to immoveables; for 
it would else be impertinent/* 





CASE II- 

fy. A landed proprietor died,:leaving a widow, a minor 
*©n, .pud a son's son. Subsequently to his death, the wi¬ 
dow sold her husband's immoveable property for the sup¬ 
port of her minor son and son’s son, and for the purpose 
of discharging the arrears’ of-revenue 4ft® 'from the estate. 
Under such case, is the sale legal ? 

K, Should a woman, on her husband's demise, sell his _ Sale 
landed property for the purpose of maintaining her minor jvrofiei 
sou and grandson, and liquidating the arrears due to 

Government, the sale must be considered good and valid... *«?«» 

- . • family 

for if is necessary to provide food and raiment to the mi¬ 
nors, arid to discharge the revenue of Government. This 
is conformabie to the DdyMaga and- other authorities, 

Zi Uah^Fergunn ahs . 


. CASE III 

Q. Is property held jointly by several individual sub¬ 
ject to be disposed of for the b&fisfatdion of a decree pas¬ 
sed against one of the proprietors? 


rt Sric-mhm aaA'M&ute on the D&yalMga-oi JiimtMahmp,, and 
CdMtdma on the myatalm of Rwjh.unandam, remark on Ntiwh'$ 
text: (13. 430 < This relates to gift or alienation by a well-cl loos¬ 
ed man. But the prohibition was relative ta an ill-disposed person. 
C.pn 3 eqw'«&tly thpre is m contradiction. It is bore expressly teheed 
that the gift or alienat ion is valid without consent of heirs, And thus 
the prohibition of gift or sale of the whole estate, unless in distress, 
must be understood aw especially regarding immoveahloeji (laud, &c*) 


rather thdn .chattels, (gems, pearls, corals,&o.) But* if th.fc relate 
to a man's ; own a^uiaitions, the preceding text (See Vdyabhdga, page 
$>0, Section ^2) would be impertinen t. Fur lie had of-course power 
over them, since they Were acquired by luhnselff ” 
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H. Whatever be the legal share of the person against 
whom the decree had been passed, that alone can be sold, 
and he sale to that extent is only legal*. 

Zittak Junglemehah , \ 

June 2Stk, 1819. > 

CASE IV. 

Q A landed estate wa5; held in joint tenancy by seve¬ 
ral individuals,, and one or two , of the partners joined in 
selling it, signing the name of one minor sharer of the pro¬ 
perty to the deed of sale. In this case, is the sale of the 
estate, with exception of the share to which the infant is 
entitled, good and valid, or is the entire sale mill and void? 
Supposing the mother of the minor coheir to have con¬ 
sented to the alienation which had been made by his co¬ 
partners, is the sale of the infant’s share thereby rendered 
complete and binding, or otherwise ? 

ThebrctTier* ft If one or two of the coparceners, having sold the 
not* wropetent P< Y, P^'ty> sign the deed of sale with their own names, 
toi/eii his share anf ] a | s ^ w £tli that of their copartner who is under a^e, the 

oi tne joint es- r 7 

tat*, even sale of the entire estate is not valid and binding, because ail 
rnmhfJ be con. die partners have a rigid over it, and their property caxmot 
tenting thereto, be divested by individual alienation; but sale to the extent 
of the selling coparceners’shares is good and legal, as they 
are masters of their own shares, and had a partial right to 
t.he property sold. The sale of the minor's portion is null 
arid void, even though his mother have consented to the 
alienation ; for the property of an infant must be preserved 
until he comes of age. This opinion is conformable to the 


* The answer to tidy question of course presumes that the debt, on 
account of which the judgment was given, had been contract*--ii for 
the »t>ie and exclusive benefit of the individual proprietor, and riot 
W behalf of the family at large. 



£ JwMj^jfroper. 
ty w a. fit win-- 
nfjle for a debt 
t<> the extent of 
the debtor's 
i*-tare only. 




CASE V, 


Q, A person had six sons, and died, leaving some im¬ 
moveable property acquired by himself. The zemmclaree 
was settled •in the name of the eldest son. On his death, 
all the sons, having lived in a state of anion, enjoyed 
the produce of the estate' The eldest of them, in whose 
name the settlement of the estate was made, died, leaving 
two sons, who, subsequently to their father s death, lived 
with their uncles as a joint family in the same manner as 
their lather had done, in this case, were the eldest brother's 
sons entitled to sell such property or not ? If thev hove 
sold, is- the signature of all the partners necessary to the 
validity of the deed of sale, as evidence of their cons on. 1 to 
the contract’ Or, if the two nephews executed the document 
without the sanction or knowledge of their uncles, is 
the sale legal ? Or, supposing .five of the six partners 
to have signed the deed of sale} should the contract, be nul¬ 
lified by reason of the non-attestation of the remaining 
partner ? ■ [ji i; ,,y '' ' 


1 
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'^ J *rfc"cf'ms<*nt F, Where there me many partners of a patrim otiial land- 

ad estate who live together as an undivided family, one of 
S faioj>it h stfate e ^ em caimo * ^11 the whole property without the sanction 
of his coparcener*?. Though the settlement of the estate was 
oniy may hare recorded in the name of a sinicle partner, this confers no 

been warded 


as proprietor. 


exclusive right on the pe t son in whose name the estate' is 
registered in the public records. The sale by virtue of the 
deed which was executed w ithont the consent or signature 
of till the partners., must he considered null and void. The 
authorities for this opinion are the texts of Ytfdsa laid down 
in the Datjabkkijit and Ihtyatatwa :~~' a A single parcener 
may not, without consent pi the rest, make a sale or gilt of 
the whole immoveable estate, nor of what is common to the 
family ^ Separated kinsmen, as those who are unseparat- 
ed, are equal in respect of immoveables : for one has not 
power over the whole, to give, mortgage, or sell it,”* 

V an undivided estate, being the property of sis. indivi¬ 
duals, he so hi by five parceners, without the consent of the 
sixth, the gale is illegal/even though it was made under a 
Written instrument executed by all the rest*. 

Zillah CufMch V 

Mmch 2Sth, 1817.J 

CASE VI. 

Q, There was a i^ly, consisting of five uterine bro¬ 
il)^ of whom two are adult, and the others under age. Is 
the eldest brother, in this case, competent to sell the ances¬ 
tral landed estate which is in common, himself signing for 
his four brothers, as well as ids own name, in the deed of 
sale ? and supposing him to have sold it, is the sale legal, 
or otherwise ? 
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C.irrtnnstaU" 
tvs under 
.which a sale of 
t.be $»teranl 
emtio by tit-' 
eldest son d tir¬ 
ing the zuinori* 
tv ofhis bro¬ 
thers 5s valid* 


If of the brothers some are adult and others •minors 
the eldest is competent to sell the.pa.tuma! iummyegblepro- 
perty for the maintenance of hw minor brothers, for the per r 
formunee of their initiatory ceremonies and so forth, for the 
exflquial rites of las father, and for the discharge of the 
debts incurred by the father; but excepting oudcr these 
circumstances, he cannot sell any portion exoeftdfrg his, 
own share If he should have n*ade the safe,excepting 
under those circumstances, it must bo considered void. 

Zillah Beerbhoom, ) 

August,mb, 1818.1 

? d.A^E'm ■' 

Q: A landed estate wad jointly held by two persons, 
and one of them being anxious to sell his own portion of. 
the property,.dhe other offered a proper price for it, but 
he nevertheless sold his interest to a stranger. . tinder 
these circumstances, is the sale valid and binding ? 

R. Supposing the landed property to have been held 
in joint tenancy by two persons, and, when one of them ltiwd iu pint 
negotiated a sale to the extent of his own share, his. copai*- P roI * rly * 
eermr to have offered him the same price, as'settled by the 
purchaser, in such case, the property must, be spiff to the 
parcener, and if it should have been disposed of to a stran¬ 
ger, the sale must be set' aside*.* 

Moors hedab ad Court, of Appeal, ) 

December 31-stf, 3.816* i 

According to die Hindu law, there is ho jrigfit of pre-emption; ' 
either in the schools of Bengal, Benares, ot M iffula; ••but,the two Utj$' 
ter forbid the sale erf undivided property, .*.%<?' not been 
discover any work which confirms the doctrine l«iddown in the 'Mu- 
ha-nirbam Tuntra as to pre-emption, kml I entertain some doubt a» to 
the accuracy ofthk opinion. U appears at best to he founded rather 
on the inability of a cohur to sell bis nhnra of joint property than on 
the ground of vicinage ; and in Bengal, as that inability does not 
exist, there could not, 1 Imagine, be any legal claitn of preemption, 

., See 1 Case’s.. 
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CASE VIC. 

Q. A deceased Hindu was survivedby his adopted sort, 
who sold his adopting fa theirs landed estate to a stranger. 
The purchaser is now digging a tank in the laud, and the 
adopting father's brothers claim the right of pre-emption, 
and want to •purchase the property sold. In this case, will 
the sale by the adopted son become null and void, and are 
the claimants of pre-emption entitled to the estate ? 

There h> tu> Rs The sale of a.person’s own share of property, who- 
einptiaif ther consisting of moveables or immoveables, is .accor- 
iaw ^Ben^el to law valid and binding, and it cannot be avoided by 
the seller s uncle’s sons claiming the right of pre-emption/ 

Authorities. 

« If ‘ they severally give or sell their own midimthd 
shares, they do what they please with their property of all 
sorts; for, surely, they have dominion over their own.” 

Zillah Btmlwan, ] 

December 3<4 1810 . } 

Adwita Durta, v , : Kisseminohun Dutta ami. others. 
CASE IX. 

<$. A Satlra died possessed of some landed property, 
leaving a widow, a daughter, and a daughter’s son. Apart 
of the property had been usurped by a stranger; and the 
daughter’s son of the proprietor, with the sanction of his 
grandmother, instituted a suit, to redfcver possession of the 
portion usurped. In this case, will the property in ques¬ 
tion go to the daughter’s son or hot? Supposing the ori¬ 
ginal proprietor’?? widow, notwithstanding she had a 
daughter and daughter’s son living, to have disposed of a 
portion of her husband’,s landed estate by sale, without their 





knowledge, and not 'to have received the full 
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value of the property from the pure baser; in this case, is the 


consent or 


sale to be considered valid and binding, or otherwise ? 



(the proprietor’s) daughter's son have instituted a suit to 
recover the property from the hands of the usurper, 
the consent of the proprietor's widow, the daughters son is from rt«i7 Uuiu 
entitled to. the property in dispute, by reason of his being 
next heir to the deceased. Either a gift, or sale, or any 
other alienation of the immoveable property which had de¬ 
volved on the widow, unless for the completion of her hits- 
.band’s expand rites,' orttm like necessary observance;^ is. ■ 
illegal. Whatsoever , c ;iun may have been settled as the 
value of the property sold, if the. whole amount had not. 
been paid by the vendee, the sale must be held invalid. 


Authorities. 

Vrihaspati:—* A possession by strangers for three 


generations, gives no doubt, an-absolute title ; not a pos¬ 
session by kinsmen within, the degree of Sapindan, The 
property of a house, arable land, a market, or other im ¬ 
moveables, which are possessed by a friend, or a near 
kinsman in the male or female line, who is not the pro¬ 
prietor, shall not be lost to l;Jm rightful owner, nor shall 
the husbands of daughters, nor leaned priests, nor the 
king, nor his ministers, acquire a title even by a very long; 
and quiet possession.| 

These texts are laid down in the IkiyahMga and other 
law works. Thus in the Mahdhharata, in the chapter eriti- 
tied K 'Uamdkarm> it is -said : * For women, the heritage, 
of their husbands is pronounced applicable to use. Let 
not women on any account make waste of their husband’s 
wealth.” “Even use should not he by wearing delicate 
QQ 2 
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apparel and similar luxuries : but since a widow benefits 
lier husband by the preservation of her'person, the use of 
property sufficient for that purpose is authorized. In like 
manner, (since the benefit oi the husband is to be con- 
suited*)-©.veil a gift or other aliei&tipo is permitted for the 
completion of her bus bands funeral rites, Accordingly 
the author says, * Let not women make waste." Here 
e waste-- intends. expenditure, -not useful- to. tlie owner of 
the property. Hence, if she- be umxhh to subsist otherwise, 
she is authorized-' to ■ mortgage the property 5 or, if still 
imabbysha may sell or otherwise aliene it: for the same- 
reason is equally applicable.*.” 

Gatyaywa Let the cbiMless widow, preserving 
unsullied the bed of her lord, raid abiding with her venem- 
hie protector, enjoy with moderation the property until 
her death After her, let the heirs take it* "Abiding with 
her venerable protector f that.is, with her father-in-law or 
others of her husband's family. Jet % her husbands 

estate during Imr life rand not, an with her separate pro¬ 
perty, make a gift, mortgage, or sale of it at her plea- 
suv<s> » This is the opinion of the author of the VlM% 
chini&mitni . 

Vrihaxpati What has been sold, ar a low price, by 
a man inebriated or insane, or through fear, or by one not 
Ms own master, or by an Moot, shall be given back, or may 
bn taken forcibly from the buyer. . 

City Dacca, | 

February 3<i, 1B17. J |j|; 

case x. 

Q Thero wc three uterine brothers in joint, possession 
of some ancestral landed property. 


Oil© of them staid at 


* Myoutdya, p. 182 . 
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to cottdact tlie affairs of the family, and: .superintend 



' w 7 —■ — — o. r.i ■*'. *■- , ; 

for a certain term, while the other brothers are at a dis¬ 


tance ? 


M, If-two- of the three associated brothers, having mi ^,thc »ale by 
a brother at home to manage -their joint property proceed- partner of aw 
ed to a distant oamtty to obtain office* the managing--bvo- * 

ther may mortgage and sell the whole or a part of the undi- ot ‘ mn^aity. 
victed patrimonial property for the support of the family 
and religious purposes, even though there he no consent 
m the part of his coparceners; in like manner m he may, 
without his brother’s sanction, dispose of his own share .for 
the maintenance of Ms own dependants. -This is eoiifonna- 
blr. to the ■ payabk&ga, Dayacrarmmi*gmka, and other 
legal authorities. 


A uthorilkq, 


••* Bui if Km family cannot be supporte d without soiling the 
whole immoveable and other property, even the ..whole 'may 
be sold or otherwise disposed of.- ’ Trihat Alena. “ The 
support of persons who should bo maintained, is the appro¬ 
ved means i>.f attaining.. heaven: but hell is the man's por¬ 
tion, . if they suffer. Therefore (let the toaster of a family) 
carefully'.maintain them.*' This is the doctrine contained 
in the Dayahhaya, 


u Should even a slave make a contract in the name of 
his absent master for the behoof of the family, that master, 
whether in his own country or abroad , 1 ahull not rescind it..* 
“ The term ‘contract 4 means sale and the like.” Ddya~ 
v ranmpantjralia. 


UiUtSTffy 
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M But, at a time of distress. for ife support of his house¬ 
hold, am! particuiariy for tlic performance of religious du¬ 
ties, even a single coparcener may give, mortgage, or sell 
the immoveable estate,* 

“ If a debt be incurred by a slave for the support of the 
family of hw master, it must .be discharged by the mas¬ 
ter/’ This Is the opinion of the author of the \'ivddachin-- 
tamml 

« For ht re also, (in'the very instance of land held in .com¬ 
mon,) as# in the case of other goods, there equally exists a 
property, consisting in the power of disposal at pleasure/' 
Accordingly "Mreda says: “Should they give or sell their 
'mn shares, they do all that as they please, for they arc 
masters' of their own wealth, 5 ’ This is the doctrine of the 
Jldyabkarja. 

<- As in the case of other goods (i Meaning goods 
which are cOKninon,’’ *' Here ateo:” “la the vary in¬ 
stance of land held, in common.” Equally exists : n In¬ 
tending that there is no distinction of ownership. Since 
therefore there is no general property of parceners in the 
whole estate, it is fallacious to suppose that a plurality of 
owners constitutes community, and community must there¬ 
fore he considered as meaning the state of not being sepa¬ 
rated. For as propriety exists , in the common property, 
even before partition, there is nothing to prevent the gift or 
other alienation by a parcener of his own share, even at 
that time This is the "opinion entertained by the author 
of the Dayabhlvja , who maintains a partial right to a cer ¬ 
tain portion (of the estate ascertained by partition) vested 
in each individual owner. Accordingly Ndreda says, 
« Should they give or sell their own shares,” and thereby 
‘ s hdW3, that in transactions about to be concluded by one 
parcener,, he has the pow to give or otherwise dispose of 
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share, without the consent of the rest. This i$ the 
opinion also of the .author of the Bayap'am^sa^gr^ft- 
Calcutta Court of Appeal, \ 

'January I Zih, 1817. f 

Goopeekanth Thakoor, v. Cumukkanth Thakoor and 
others. 
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CASE XI. 

Q. A landed proprietor sold hi a instate to the plamtitFs 
father, and he executed a deed of sale for the same in the 
purchasers favour; but when the sale was contracted, the 
estate was under a mortgage, on which account the seller 
was unable to deliver the property sold into the purchaser’s 
possession. Five years after the transaction, the .vender 
sold the same estate to the defendant, and having redeemed 
the mortgage with the purchase money, delivered it to the 
defendant (the second vendee), who is still in possession of 
the estate. In this case, will the property in question re. 
vert to the, first purchaser, or will it remain with the seeped 
one ? ’ 


H, ft a person having* sold Ins lands to one individual, A rile of 

,, u mortgagedpro- 

»am sell the same property to another person, the tirsi; pen? is valid, 
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purchaser is entitled to the property. This is consistent 
with the general opinion*. rdschacg| 

Zillah Chittagong, y 
July 30 th, 1813. j 

Magun Doss, y, Mudurawohun and others, 

* “ In all other contested mutters, the latest act shall prevail; 
but, in the case of a pledge, a gift, or a fide, the prior contract has the 
greatest force.” It maybe objected, tkf»t according to this doctrine, 
the first sale should he avoided b)>' the mortgage, from its having been 
made previously to the safe. The meaning of the text, however, is, 
that where a .person mortgages his property for a valuable considera¬ 
tion to one person, and mortgage* the same property to another, the 
fast mortgage shall hold good; but in a case where a man mortgages 
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CASK Xft 

Q, There were three uterine brother^ who held their 
patrimonial lands in joint ; tenancy. Two of the brothers 
died,, each leaving a widow, and the other brother still sur¬ 
vives. The estate is jointly posateaised by those individu¬ 
als, The widows, being much distressed for the means of 
maintenance, sold a port ot their husbands shares.of the 
joint landed estate, without the consent of their husbands* 
brother, and appropriated the-purchase money to their own 
use. 'In this case, is the sale good and -valid ?' 

The sale by If. The iextof VHhaspati bited in the l)&yahhagti>; — 

hiSS’fjan- “ M the wife of a deceased roan, who left no male issue, 
-property is tukehis share, notwithstanding kinsmenj a fidher y a mot her, 

valid,, if nefts- ' ' . 

sary to bar or uterine brflthten he present/ 

maintenance. . ; /h; : 

^ Therefore the widow of a person dying without male 
issue takes his entire- .heritage,' even though his father and 
brother ho living, because she confers •benefit on her de¬ 
ceased husband by preserving her life with the enjoyment 
of bis wealth, and by ottering oblations to Ids manes : and 
if .she, having become indigent, defile her chastity, then hell 
becomes her htisbatocTs portion. Under these circumstan¬ 
ces, the preservation of her chastity and life is absolutely 
necessary. If, with the produce of their husbands' estate, 
their maintenance cannot be supplied, they (the widows) 
for the purpose of acquiring the means uf-subsistence, may 
mortgage, or sell, a portion of their husbands* landed estate, 
and the sale in such, case is legal and valid. 

August " * 

Do wild; Singh, v. Bukhtawur Singh.. 


ins property, and subserviently makes a Sale of the Same property, the 
latest contract will have superior force, on the satisfaction of the debt 
for which the property was mortgaged s in other words, that a prior 
pledge shall avoid a subsequent pledge, not that a prior pledge shall 
avoid a subsequent gift or subsequent sale. 



^ CASE HU 

Q, Are '.Devutter lands and houses appropriated to re¬ 
ligion!? uses, fit subjects of sale >r not ? 

ft the lands have been endowed for the worship of The &«h of 
some deity., and the house be occupied by vt, the donor has party is void- 
no right in the endowment, and consequently he is incom¬ 
petent to sell Snob property. The lollovving is the doc¬ 
trine laid clown in the eleventh section of the Snmadbhti- 
gavaia: “ He who seizes the subsistence of the gods or 

of priests, whether given by himself or a nother, is bore a 
reptile in ordure lor a million of million years. 

.Dacca Court of Appeal^ 

November 27th, 1820. j 

CASE XIV.'" ' 

Q. Is a minor competent to sell his ancestral landed 
estate or hot ? Supposing him to have executed a deed of 
sale, ami not to have received the mm stipulated in it; in 
this case, is the sale valid and binding ? 

H. A minor has nopower lo sell Ms. immoveable pro- Sale h? a 
perty; and if he have not received the amount specified in prupir- 
the bill of sale, the sale is invalid. * is voi<t ‘ 

YAUah Aunghmeliah, ) 

M.ay \Ath, 1817. jf 

: 

g C an a slave sell his daughter of three years old, 
while his master is living ? 


a slave of hie 
own Issue ii 


ft A slave is not competent to sell his issue without his Tlio sol 
master's consent, and the sale under such circumstances is 
illegal and void. 

YAllah SijlfMf ) 

December 2d, 1815- J 
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Q. A family, consisting of three brothers, held a pa - 
trimoniiil landed estate, in joint tenancy, the eldest of whom, 
without comi/ig to a partition, sold a moiety of the estate, 
with the -consent • of his .youngest brother, but without the 
consent of the second brother., In this ease, is the eldest 
brother competent to sell such property ; and if it he sold, 
is the sale good and valid, according, to the law as current 
in Orissa ? 


According to /{. The eldest brother is incompetent to sell one half 
r!!ntia OrtSh; of the joint patrimonial real estate without coming to a par- 
kfco sale .oi'jn tition, or definiiig his legal share, having only the sanction 

portiOtt of joint ' n w “ 

property is of his youngest brother ; and the sale in such case is null 
and void*. 

Zillah Midnapore, ) 

March im, 1813. j 


* According to the authorities as current in Bengal the sale of 
joint immoveable property by one of the partners, to the amount of 
the sellers share, is wot forbidden; and if he pell the whole estate, the 
sale is not valid, so far as regards the shares of his other partners, but 
is valid so far as regards his own shkre; and if it be disposed of with 
the «o«3e.nt of all. or some of the coparceners, t he sale is valid, m far 
39 rega rds the shares of the uumeatiDg partners; consequently the sale 
of the moiety of the joint property by the eldest brother, with the sanc¬ 
tion of the youngest only, could not have been nullified, had the case 
happened, in Bengal, by reason of his selling the property over which 
hie bad no exclusive right. Ir» support of this opinion, the following 
extracts from Juggiuinath's Digest may be here ci ted. 

4 I t is questioned whether his own property be or be not annul¬ 
led by the act of a single parcener. It should not be said, that his 
own property is not annulled, because the gift, being improperly made, 
is in its own tutture imperfect, and is vokl, as the act of a mar* partly 
destitute of ownership. There is nothing to prevent the annulling of 
his awn property, since the gift, which he himself makes with the in¬ 
tention of HipuuiOg the rights of all the parceners ia tlmt chattel, is 
the act of an want, of whom property is predicable, Consequently 
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CASE XVII. 

A person having bon owed a certain sum ot money, 
mortgaged his laml'ed estate for the same, and .afterwards 
the mortgagor sold the same estate to another individual 
without liquidating the debt;; but the property mortgaged 
was taken possession of by the mortgagee after the sale. 

In this case, is the sale, without the discharge of the debt 
for which the property was pledged, valid and complete ; or¬ 
is the mortgagee to retain possession of the property mort¬ 
gaged until his claim be satisfied / 

H. If a person mortgaging his immoveable estate 
another, contract a debt, to him Upon condition that until he be a iu*nat^i by 
(the debtor) discharge the debt, the mortgage should not 

_’___, ; I-— —. — efirtuin eondi- 

the ownership of the giver appears in this instance to bo alienable: 
but the ownership of the rest subsists in full fori*. The meaning of 
ancient authors, who hol.1 a gift of joint property to be wbl, is the 
Same. But a parcener's gift of his own share is valid. AII the bro¬ 
thers have each their respective piedieoble property in nll the of- 
■feefcs/* 

- Joint property is wealth belonging to mow than one owner. 

MXsrasays, the giftls invaUd.beeimse a man hasnot furi dominion over 
joint property, a wife, or ason; and the want of dominion, mthi other 
instance, is deduced from the.mine reasoning, which proves il in the case 
of joint property. By «' the same reasoning,” he means that the own¬ 
ership of one cannot he annulled by another. Prom .MW* enti¬ 
tle,i it. is inferred, tl.at a parcener's gift of his own share of undivided 
property is void. But, to reconcile the. two opinions of different au¬ 
thors, we adopt the sense inferrible by reasoning, and say; a gift of 
the whole joint property is void, not a giftof the parcener’s own «hw. 

"Thus the donor icannot, at his own choice, annul the ownership ot 
ethers ; but he is not debarred from aliening his single right in tt,e 
joint property; for such acts by partners in trade are often seen in com¬ 
mon practice, 'ibis may he stated ns the opinion of radtetpati Shultz 
Mrjw and Fijnyaaemaro. Therefore the gift is valid, as far as the 
donor S share is concerned; hut he shall be punished, and must perform 
bouance." 

R R 2 






he redeemed ; in tM» case, the sale dr gift, of such proper¬ 
ty, previously to the fulfilment of the condition, is illegal, 
and the mortgagee may keep the property in• his own pos¬ 
session. Bui if the mortgagor, without redeeming the pro¬ 
perty, he desirous of-giving or selling it, it is necessary for 
Jhhn first to give ah prder on the donee or vendee for the 
payment of the debt, and to get that order accepted by the 
mor tgagee, in which ease lie may dispose of the mortgaged 
property by gift' orhalo ; and by doing so, the debt becomes 
due from the donee or vendee and he (the donee or vendee) 
then stands in the place’ of the mortgagor. The mortgagee 
is competent to keep the property in his hands, until the 
whole amount of the debt be satisfied. Ibis is consonant 
to the Mitdcs/iard and other works. 

" A uthorities, 

*< Nor after a great length ot time, or when the profits 
have amounted to the debt, can he assign or sell such 
pledge*". 

“ To the debtor, who comes to redeem his pledge, the 
creditor shall restore it, or be punished as a thief; and, if the 
c reditor be (had or absent, the debtor may pay the debt to 
his kinsmen, and shall take back his pledge^y” 

“ In this case, the creditor returning from abroad may 
restore the pledge, on receiving so much money as was due 
when the pledge was valued /’ This is kid down in the 
Mtiitishapa and other authorities. 

Zil/ak Agra , \ 

July 13^ 1809. j 


'*■ Lft«fe Ktansjft oC a text o lMenu, 
f Y(\jnytocrfcya. 




CASE XVIU. 


Q. A person was survived Ivy two sons and a widow. 
in this case, to what proportion of bis property, moveable 
and immoveable, are these persons respectively entitled ; 
and can the sons, without, coming to a partition of the pa¬ 
ternal estate with their nother, legally mate a sale of the 
whole of the property ? 

H. According to law, the widow and the sons are on - 
titled to equal shares of tilt deceased’s property, and iiei- 
ther party is cojiipetept to sell the other’s share without ,■**’>■ P ort,0 “' 
the consent of the other. If one of them he desirous of 
selling his own portion, he may do so after having room to 
a partition with his coheirs. Should one parcener sell the 
share of another without bis sanction, both the seller and 
purchaser are subject to punishment (by the ruling power) 
commensurate to their offences. 

2illah Moradabad, j 
dufie 29 thl 1^19. j 

CASE XIX; 

Q, A person leaving a widow and a son, died possessed 
of some landed property in joint tenancy. Sdbadquenriy to 
Ms death, his son died childless, and his share of the joint 
property was illegally taken possession of by his father’s 
brother’s sons The widow made a gift of the property in 
question to her daughter’s son, mid having joined with him 
(the donee), sold it to a third person. In this case, is the 
Sal© legal and v alid ? 

jr. Under the circumstances stated, the sal© of the joint Sale 
property by the widow, with the consent of her heir, being (loot of Bfiict 
the grandson of the female line, is good and valid*. This ,K u 18 v,tl ‘ d ’ 
is consonant to the SmrUi Shiutra. 


•» ix i s a general rule, that every description of alienation by a fe¬ 
male of property devolved on her by inheritance is forbidden; but she 




m 

kU 

m 

m 


m 



- ><• • ■ ■ , ■ |, A. V'V. 

^ jlj. ' ■ ■■ \;^r A ; ■" • 

Of Sale. 

Supposing the widow, with the assent of her dawgh- 
son, to have contracted the sale; in this case, 
is the .sale legal or otherwise? 

R. If the widow have sold the properly for the purpose 
of procuring the necessaries of life, or from being unable to 
manage the estate, with or without the assent of her minor, 
unless such heir was a minor grandson in the female line, 
the sale is valid ; but under other circumstances, if she have 
sold the property. unnecessarily* with or iv ithout the minor's 
assent, should he b - desirous to nullify- the alienation,, he 
may do so, and the sale made by her will become void. 

City Monrskedftbad, I 
August 2M, 1822. i 

CASE XX. 

Q, A, B, and C are three brothers, proprietors of an 
undivided landed estate. A dies, leaving a son I); B dies, 
leaving a son E ; and C dies, leaving a. son F. F dies, leav¬ 
ing four sons. Oil the death of A, the estate w as registered 
in the name of X) ; and during the minority of the sons ofF, 
•it was about to be sold by public auction on account of arrears 
of revenue. With the view of saving the estate, D, in con¬ 
cert w ith K, ma«le a mort gage and conditional sale of it to a 
stranger, and the conditional sale ultimately became abso¬ 
lute, in cdnseqtience of the money borrowed not being repaid 
to the mortgagee within the stipulated period. Notv' the 
heirs of F have sued to recover their share, alleging that 


may make a transfer for certain purposes, and also with the consent 
of bvr husband's next male heir. But if a widow, having sticceeded 
her husband, should dispose of his property by gift, or other alienation, 
with the sanction of her Imsliatkl s next male heir, and, the hoir con¬ 
senting, die before the widow; it might be a question, wlieth or, on the 
death of the widow, her husband’s heir, nude or fen: ale, who has the 
nght to succeed in default of the consenting party, would be untitled 
to annul the contract made by the widow. 
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Of Sate. 

~ tKesale took place without •their consent, and during their 
minority. Is such sole, made during the minority of the 
heirs of F, validaccording to law? 

R. D and E being the elder brothers of the family., and 
managers of the affairs, and having disposed of the proper- ueSivided 
ty in a time of distress and. through necessity, such act is 
vajid; and here the. sale is good, because the estate 
disposed of to prevent its being sold by pubjic auction. m; other' part- 

Authorities . 

« Even a, single individual may conclude a donation, 
mortgage, or sale, of immoveable property, during a sea¬ 
son of distress, for the sake of the family, and especially 
for pious pimposes." The text of Ydjw)jav>ak.ya cited in 
the Miticshara, Ciilpataru, and other authorities current 
in Hollar*. , 

. ApriHist, 1820 .. * :• 

Heirs of Goodrec Singh, v. Gooman Singh and Bustee 
Singh. 

CASK XXL 

q fi woman, during the lifetime oi her insane husband,, 

Bella a portion of bis landed property for the purpose ot 
performing the funeral obsequies of her mother-in-law. 

In this case, according to law, is the sale complete and 
■ binding? 


i?. 


Should a wife sell a portion of her buxsband^ estate, Satob^ ^ 


he being oLildte, and of confirmed insanity, for the pur* 
pose above stated, such sale is good in law. 

•' ZMatiSylhet, | 

November tSi7. J . 

■ "Btbpersaud, •«;, Sooberna.B^sea. 


Wife of l 
sail.: huslmrupp 
etotwee, when 
valid. 



Sale of a 


man's entire 
property uliow 
able under 
•wlmt cireum- 
«ta inoes. 
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Of Sale, *< 

CASE XXtL 

Q. Outs a person* having a. son, a daughter, and a wife* 
yell his whole ancestral landed estate to a stranger? 

R. If a father, having sons and other heirs, sell his en- 
,tire patrimonial immoveable property without (heir con- 

sent, or without, extreme necessity, such as to render the 
sale necessary for the purpose of the family support, the 
sale is void and illegal; hut under such necessity the act is 
allowable. This opinion , is conformable to the Viv&da~ 
chintfonani, Viv&daratn&wra, Yiv&dttckqndra* and other 
authorities. 

A uthorUiea. 

Catydyana A wife or a son, or the whole of a 
man's estate, shall not be given away or sold without the 
assent of tlie persons interested ;he must keep them him- 
self;' but ..in extreme necessity, he may give or sell, them 
with their assent ; otherwise, he must attempt, no such 
thing : this has been settled in codes oi law . Except his 
whole estate and hit 4 dwelling-house, what remains after 
the food and clothing of his family, a man may give away, • 
whatever it be, whether fixed or moveable ; otherwise 
it may hot be -'given, 

If the mpa and the family cannot be supported without 
selling the whole real estate, or if the father, reserving such 
portion as may suffice for the maintenance of the family, 
sell the entire patrimonial landed estate, the wale is good 
and legal. 

Ddyahhdga .•«-*“ But if the family cannot be supported 
without selling the whole imnfcveable arid other property, 
even the whole may be sold, or otherwise disposed of.” 

7AUah Nuddea, ) 

May 12 th, 1817. j 



CASE xxm. 

Q* A landed estate was purchased jointly 'by A and B. 
The latter died, leaving bis four sons, namely C, D ,'% and 
F. Subsequently to B’s death, one of bis sob:V, F, died 
leaving a widow. Afterwards the .surviving three uterine 
brothers (0, D, and.E,) and A sold the whole estate. In 
this case, is the sale of such.property, without the sanction 
of Fs widow, valid and binding, or not? AricUias the wi¬ 
dow any right over it, or is she only entitled to food and 
raiment from her husband's brothers ? 


ill 

mm 

rnm ! : 


M. Supposing F to have been separated from his bro- C'froumwan. 
tliers l»y obtaining a division of the estate, and than to 
have died, in that case, his widow is entitled to his -estate. ef £ 

If no separation between F and bis brothers took place, or »n *hu«h ‘.vfth- 
if he, having separated from his brethren, reunited 
his widow can or.ly h&Ve her raamteuanqe from her luis hj ' 0 *' 

band’s brothers until her death. If. after partition there 
was a reunion with one only of the brothers, the reunited 
parcener’.is alone bound to provide his coparcener's wi¬ 
dow with.maintenance; and underthese circumstances, the 
widow’s consent is bv no means necessary to the validity of 
the sale. 

Zillah Moradabad* | 

April mh,m& y . , 

OASE;.XXfY. 

Q- , I' W0 brothers'are living in the same house, and joint A’dpor.n%to 
sharers of an undivided estate. One of them disposes of his th ? l T of ? en '\ 
unascertained share of the estate by a deed of sale to a m }? p«»ajfc 
stranger. Is such -sale good gainst the heirs of the other ? defied Z T’ 
An answer to this question is required to be delivered ac- %5 .“'?** !V 

_ ... ffliot' Ai.itl valid. 


cording to the law of Bengal. 




O f Sale. 
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Authorities. 

L Although the two texts of Yyasa, are quoted in the 
Dayabhagd ;—"A single* parcener-may not, without con¬ 
sent of the .rest, make a sale or gilt of the whole immove¬ 
able estate, nor of what is eommo-n to the family ., 1n and ee se¬ 
parated kinsmen, as those who are unsfqjpajftted, are equal 
in respect of hnmoveablcs; for one has not power over the 
whole, to give* mortgage, or sell it yet the author pro¬ 
ceeds to state, it should not be alleged that by these texts 
one person has no power to make a sale or other transfer 
of such property. For here also (in the very instance of 
land hold in common), as in the case of other goods, there 
equally exists a property consisting in the power of-dis¬ 
posal at pleasure. But the texts of Vyasa exhibiting a 
prohibition are intended to shew a moral offence : since the 
• familyi$ digressed by a sale, gift, or other transfer which 
argues ^ disposition in tht person to spake an ill use of his 
power as owner. They are not meant to invalidate the 
sale, or other transfer. Ddyabhdga. 

2d. Should they give or sell their own shares, they do 
all that as they please/ for they are masters of their own 
‘ wealth. Text of JSdreda cited in the Ddyabhdga. 

3d. The gift or other transfer of immoveable property 
even, whether divided or undivided, is valid, because it is 
practicable to ascertain the respective shares at a subse¬ 
quent period by the casting'of lots or other means. Com¬ 
mentary of Sricrishna Tarc&lftote&ra. on the Dayahhdga. 

Sadder Ihwmny Adawhtf, "i 
April m.im. £•} 

Bjjriath Bimhoojda. AppellaM, v. Sumbhoochund Bwihoo- 
jea, Respondeht^. 


* N. B. This opinion was delivered in opposition to that of the 
Pandit of the city court of Patna, who had ruled, that a sale hy an tin* 
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CASE XXV. 

q A wkfow of the fourth class who had no son, having 
reserved some immoveable properly left by her husband 
for her own maintenance, disposed of the remainder by a 
deed of gift in favour of her husband’s brother’s Sons, her 
own daughter’s son being present at the time, and not ob¬ 
jecting. Fifteen years after the' gift, she sold the piopeity 
(which had been already given), to & stranger, and the 
deed of sale was attested by her daughter’* son.- lathi* 
case, which of these transactions should be upheld? 

R . ft may be inferred that the donor’s daughter's son 
consented to the : 'gift, from, his’ making no object&a at the 
tiiue^ : or during the period of fifteen years subsequently in 
tho gifi The gift, therefore,’ should be considered, valid 
and binding. The sale which was •witnessed by the daugh¬ 
ter’s son cannot be considered complete, for there oxided 
no right in the widow over the property sold. Both 
an d Yale are the means of the extinction of property. Here 
the first act, in other weirds, the gift, shall prevail 

Authorities. 

The following, are the texts of Mrecki, Catyayanq, and 
Vrihaspati If a man, having bailed or pledged a 
thing to one person, pledge or sell it to another, fcbe-.iirst 
act shall •prevail” w In all other contested, matters,, the 
latest act shall prevail; but, in the case- of a pledge, 
or a sale, the prior eoiJiracthgs the greatest force*.” 


tfEjpfirftiedl coparcener of hfe own nn^fic-eiifcaindd stofl of the Joint un.* 
divided estate is' not valid, and quoting the above texts of Fy<m in 
confinnatiw. of tusi opinion*- ^ 

*'• rdfriwmtya. See.P-ijjest,. voi. ii. page -7ti. 
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Prior giftm** 
validates sub-* 
aeyvitmt fsale af¬ 
ter the lapse of 
fifteen years* 
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OF EVIDENCE. 
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q \ H person purchased some Kiule and female 
.slaves,' and obtained a deed of sale for Item, with the 
attestation of the seller * other slaves as witnesses. Sub¬ 
sequently a dispute arose between the parties, and the pur¬ 
chaser brought an action against the seller and the slaves 
purchased, and pointed out the setter’s other slaves as those 
who witnessed the bill of sale, and could depose in his 
favour. In this ease, is the evidence of such slaves good 
and legal? 


R. X Under the circuwstaoces stated,the seller's slaves’ 
evidence on the part of the plaintiff is good »“ d «•*•» w ' ”«* 


q. % In a Mi mstiinted for slaves, whether male or 
female, the suing party produces hh ™™ slaves to prove 
his claim. ts the evidence of such, slaves good and v<,d.id ? 


11. 2, The evidence of a slave for his master cannot m hn\ mthrhim> 
any case be held to be admissible. 


Q, 3, Is the evidence of the slaves of the pontiffs* re¬ 
lations admissible in bis behalf? 


ZSWj 


Of ’Evidence* 


The of 
the plaintiffs 


ti, 3 The evidence of the slaves of the plaintiff's rela¬ 
tions Is good hi law; and lhere does not exist, on the score 
go<tf witnesses. 0 jf 3 uch relationship to the plaintiff, any objection to the 
testimony of the slaves on his behalf being received, 

Zilkth Tipper ah', ) 

My m } 1813. i 


■ CASE IF. 

Q, A person produced a witness (who was indebted to 
him) to depose in his favour in a court of justice. In this 
case. is. the debtor’s evidence: good for the creditor or not ? 

A dtbtorxmy B, The debtor's evidence in behalf of his creditor is 
nv fom«rofhia available, provided he depose impartially, and there exist 
creditor. tto other objection to his competency. 

■ ZiUah \ 

i^epiemher lo/A, 1817, i 

Chakooram Surma, v. Boodh Sing and others. 

CASE:HI ;; 

Q, A parson instituted a fftdt claiming a cow, alleging 
that it had been pledged to him: and hi# adversary, deny¬ 
ing the pledge, pleads that he had purchased; the auiuMl, 
and wishes to prove his plea by the evidence of the plain* 
tiffs wife, -daughter, mother, and sister. In this ca.se, are 
such females good and legal, witnesses? 


A defendant J$i If in the case above mentioned, the defend .inf mef; 
Earff pf lL. the plain t by the special plea* ( Bra ty avascundanci) , that 
evident* <*£ the j ie f ia< { purchased the animal, and wished to prove such 

plemtiff « - ' a gjggM11 j v w||||eg||| 


l ftj, : 

male relation? 


* A confession, a denial, a apodal exception, rind a plea of former 
judgment, are the four sets of answer. Mitdeshard. For further infor¬ 
mation on this subject, see the chapter on Judicial Proceedings, See. 
vol. i. which contains a summary of the Hindu law relative to evi¬ 
dence and other legal topics. 
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R. A c cording to the doctrine of Menu > Ydjnymvalcya v 
and other holy sages cited in the Mitavshard and other 
Authorities, au oath should be administered to the de~ 


Of Evidence. 



ctestai^cifi)- be 
required on 
oath, in defatxit 
of other evi¬ 
dence. 


fondant*. , , . 

Z/JlaU Moradabad, jf 
March 2^MAm, i 

Mamkchurn Brahmin,, v. Gunganapin and others. 

* But this doctrine must he received with seme limitation. Ordeals 
of any kind should not he resorted to, except on failure of'all other 
evidence; and there are various descriptions of ordeal .applicable to 
particular cases, for ;a» account of which, see tho chApter on Judicial 
Proceedings, &e. vol. i. 
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daughter's sODy tte will b* ex¬ 
cluded. and the two first will inhe¬ 
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the evidence at’ die; pbintiif’s.female 
relations..„ ih. 

6 A, confession, a demo), a special 

exception, inti a pica M former 
judgment are the fcHtr aeto of an¬ 
swer. .- ib. 

7 In the ease of a ft-male, the evi- 

•de»ce .of a .■single female- is .'admissi¬ 
ble.v.,iWi-.: 319 

8. A h;pee cannot be a •withers -. ib. 

9 .A defendant.-denial may be re¬ 

quired on oath, in- def&hit of other 
evidence. ... 320 

10 Ordeals of .any kind dhovdd.nnfc.be 
resorted to, except on tuiinre of all 
other evidence. ib. 

EXCLUSION FROM INHERI¬ 
TANCE. 

1 A leper u buepinpetent to in¬ 
herit. . ..... 129 

2. In uisana person is .excluded IVorr; 
inheritance ; awd on thy death of 
Ms sob, tils wife w ill take the pro¬ 
perty., nvanitahung her husband and 
his mother, ....... 130 

3 And a Moosnlmau widow of an 

apostate. Hindu will have no right 
to his previously acquired proper¬ 
ty. . . .... 132 

4 A.t» imcimMc daughter is excluded 

from the inheritance.. . .. — 1 33 

5 And the pn;>porty will escheat, if 
there, l>c no other heir ...... ih. 

(j Exelusion trow inheritance. See 
note on. ib. 

FATHER. 

.1 But property'acquired by a father 
is, on his death, inherited equally 
by alt his sons, whether they aitled 
in Jhe acquisitions or not....... 7 

2 Distribution of joint property, the 

claimants being a father, brother, 
widow, daughter, and daughter's 
son.... 23 

3 Authority of, over (be property patri- 

mortal mid acquired, and lus right 
of resumption after partition. 114 


4 The followers of the Beasts school 

raainuun that a father cannot make 
partition til) his wife is past, child- 
bearing. See note. .. 146 

5 A father may resume property 

made over by , him to his sons, 
should he suhfitequently become in¬ 
digent. .. 148 

6 Those who take .the property of the 
deceased are bauud to liquidate Id's 

.' dete..,.... 287 

GIFT 

1 Property having been assigned to 

a Brahmin for spiritual purposes, 
cannot legally be given' away with¬ 
out the asaignte’s coo sent.. . 207 

2 An action for dispossession will lie 
by a donee against the, dohor. 2-0$ 

3 A. mptW is not competent to make 

a gift to her daughter of a farm 
which she hud inherited from her 
son, and on her death it will go to 
her sons' unassociated half bro¬ 
ther, .209 

4 An ancestral landed estate cannot 
be giyeh to one .son, to the exclusi¬ 
on of the son# of anot her son ►, 210 

5 The gift, of joint property, to the ex¬ 

tent, of the ilouoris share, is Valid 
(in Bengal.) . 2J 2 

6 The innaoveable property given by 

g man to his grandson's wife 5s her 
peculiar property, oyer which she 
has absolute dominion...... 21.3 

7 Landed property winch a daughter 

obtains by a gift is hors absolute¬ 
ly ; not so that which she acquires by 
inheritance.. 214 

8 Personal property given by a hus¬ 
band fo his wife on the occasion of 

t contracting a second marriage, h 
hers absolutely ; not so real pro¬ 
perty, over which the husband’s 
right endures, notwithstanding the 
gift...,','.,..'. '%& 

9 A gift of personal .property inherited 
by a widow, to her ckiighter's hus- 
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find, is good: though duvdaughter 
be living,... .. . 217 

10 A gilt by a worn an o f Her tfym 
property to a stranger fa good, if 
she have «o heirs. ib. 

1 1 \ gift conditioned to taka effect 
after the death of the doner, does 
not go to the heir of the donee, .if 
the latter died before the former, 
unless expressly stipulated... 2.18 

12 Circiumtauce.s under which a gift 

is invalidated.*. ib. 

13 A death-bed gift is valid.. . 219 

14 Circumstances under which a gift 
is rendered void. .* .......... tb, 

lb The gift by a coparcener of her 
si cue of the joint estate is valid, ac¬ 
cording ta the law o£ Bengal. 220 

16 The gift of part. or the whole of 

landed property, purchased with the 
produce of an ancestral eataiev is 
good and valid.... 221 

17 According, to the law of Bengal, a 

person may dispose of his entire 
por tion of ancestral property, to the 
exclusion of his wife and daugh ¬ 
ter?.. 222 

18 A conditional gift is rendered null 

and void by the omission of the 
donee to perform aii l.he conditions 
stipulated bv the donor..... 223 

19 A deed, of gift executed on u 

deathbed is valid. ib. 

20 According to tire law as current in 

Tirhbot, a gift of joint property is 
invalid. 224 

21 And Birt profits are unalien¬ 
able... 225 

22 A mut) may give all his property 

to bis two wives in unequal allot¬ 
ments, provided they each have 
enough for maintenance, and he 
have no other heirs. 226 

23 According % the law of Bengal, a 
gift of the. entire property, move- 
ublo and immoveable, to a married 
daughter Is legal, even though 
a wife, and maiden daughter are in 

’ existence. ...* • 227 


24 But he acts sinfully if he does 

.so... 227 

25 The- whole estate may be given 

away, though there is a sister and 
sister a son. .. ... 229 

26 A verbal gift of properly by an 

UTiassociatcd Hindu, on condition 
that the donee will perform hbi ox- 
efttikl iite% is good, on the'death 
of the donor... 230 

27 To the exclusion of the brothers- 

of the donor ... 231 

28 A plaintiff may make o. gift of the 

property be fa suing for, md th# 
guardian of the donee is thereby 
empowered to carry on the 
suit...,. ib* 

29 Property winch had devolved on 

a daughter, cannot by her be given 
to one son's son, to the exclusion of 
such grandson\s brothers.. . , 233 

30 Though Ids sister be living, ;? jnau 

may give away all his property to a 
stranger. ib. 

31 Landed property acquired by gift 
from her father nmy be alienated by 
a w oman, but not that to which she 
had succeeded by inheritance. 235 

32 According to the. law of Bengal, a 

father may give all Jus self-acquired 
landed property to one of his 
sons.. ......... 237 

33 A gift trniy be taken back, on the 

donee’s violation of the conditions 
annexed... ib. 

34 Resumption of an unqualified gift 

unlawful. , .. 238 

35 A widow in Bengal may, with the 

recorded permission of her husband, 
alienate his dn moveable self-acquired 
property, although liis brother m 
living.. .. ?A 

36 A woman may dispose of, at her 

pleasure, landed property acquired 
by gift from her father... . 239 

37 A widow rqay dispose ofy lyy gift 

or otherwise, as she pleases, the 
property earned by her own exer¬ 
tions...,. 246 
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is^cmc^ of a 49 A gSt ^ a MjjU of his entire 

feost of, at her pleasure,-property property to one daughter, )* »W» 

siv* u to her by him, though he though he witty have another da'ugh- 

havc «n- 'iIit*ffi<imato tm>< who ti^tthdfbrother"* «»>•■ • • * • * r\“ 

W 0uM othe^fe: have boon note 60 The other daughter if unmamed 
||| r> _ _ .•24) is •entitled to have the expenses ot 

39 \ mart may tdVe bis whole pro- her uuptiak defrayed.. ..... 

. porfy to oiu/daughter, Vo the e*- 61 The gift' of a paternal estah, is 
elusion ofhw wife and another dangle- yM4 without the consent of «***» 
ter . ....... 243 »0RS . . . • .•*' . y , ‘ 

40 Vljift ie'Kviniii* valM, ptoTid- 53-A man ctumnt B.akfe i. gitt of hi* 

.«d on M* co.ninj. oi-age he exercise property to* daughter’s non, 'to l** 

ownership over it. •«'*• exfluaiota ol the udopted son ol *U 

41 A man* without tlie Absent of his imaeparated bivther. * *’» 

sons, may give a small portion of 53 A. person having a m* muy make 
y'q ' property to his daughters a gift of Ida maternal grandfather« 

*.. . .. 244 landed property wluch had been 

42 A widow bitty, tor the spiritual usurped, bn condition'ot the doaoe.s 

benefit of her deceased husband, recovering it. ....... • *.•; 

wake a gilt of a small portion of hh 54 A man niay give, his entire pm* 
& to her tom relation.. .. ft. party to tta tatoi *1 ««e «Hhe 

43 Properly my hr «i«n to * bra- Araghtew of las deceased son »s a 

(1»er‘» 8wg tier* son, to the c.xcln- Yam va, ot miptisl present. 

■•on of * ‘sister’s son ; though; nc- exclusion of hxs san s »vidow and 

cording to the law of iaforiumce, other daughters.. 

the latter would exclude tiitt .for- ^ ORANBMOTWEES. 

mer.... 245 j \ grandmother excludes a 

44 The gift of a own abejuisi- sister and -.Mnclea*. * .*«*«»«*• 64 

hon is valid,- though' made ott his 2 NofvvUhatauding t.be preference aa- 
doatbbedyiflie Was of sound disjjos- ^gned to the paternal uncle in.the 

M 2 mind at the' time. -- ,?w commentary on the Dwjabh&gn* 65 

45 fo uphold a gift uiade on a death- 3 The claimants being a childless 

bed, there should be the .clearest sister, a paean a 1 grandmother, anti 

proof of sound di«posin;v mfod, <0 paicrvial uncles *, the grandmother i« 

repel any pre&iiniption which might <j lc | w i r .... 97 

exist to the contrary .. . .. y. ^ property inherited by a grandmo- 

40 A widow, having iweived in-* t hor goes 00 her death to her bus- 

^..factions frotfl her 1 disband to baud's aon, to the ex<du3um of his 

adopt a son, and without doing so, brothers eoti.. *•.*•.• *24 

making a gift to a stranger ot tno 5 Property devolving vu a grawd- 

properfy vfhicli had devolved on her mother by right of inheritance's 

ut her h^uslmim’s .death, such ^gift yot her 'pe.vuliutn ot stfidhun. 125 

i« invalid.•■••.* (uRANBSONS. 

47 The gift, by a mm ofl.s mm is? IK>t entitled to a 

tor i ' •w* - 

donor ..s. ■ * ” * *.* 
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\* sons whose lathers are inks- 
inherit equally with sons , . 8 

4 Grantl^w in the male. line whose 
father is vitsad, and groat grandsons 
whose lather and grand father are 
dead, »hare with sons, and inherit 

f ar stirpes not per capita ,,. 10 

Vopcriy haying been .given by a 
man to his lour grandsons, and cue 
of them dying, the son of , the de¬ 
ceased is entitied to claim partition 
from his uncles. .*... 150 

6 A» afwsestral landed estate cannot 
be given to one won, to the. exclusion 
of the sons of another son. . 210 

GUARDIAN, ' 

.1 Order' of. relations entitled to dis¬ 
pose of a minor in marriage!. 5104 
'2 'The father cannot act es guardian 
to a minor widow, while her hus¬ 
band's sister’s son in living.,. ih. 
3 The mol tier is entitled to the guar¬ 
dianship of her minor children., in 
preference to their uncles.. 205 

HALF BROTHER. 

1 Half brothers share equally With 
whole brot hers, if undivided.. 00 

2 Rut are excluded by tv whole bro¬ 
ther, if separated. . ... 67 

HALF 8i8 r mt, ' 

1 The -am of a half sister succeeds to 
property jointly with the son of a 
whole sister.. 86 

, HUSBAND,' 

1 When a wile raannsc;? her has- 
band's allairs, he h liable to,- the 
debts she contract*.... 281 

ILLEGITIMATE. BON 

I The son of a Sudra by a female 
slave will mherifff tlmre be no other 
heirs clown to a daughter's son. 15 
2 According to the Hindu law, the 
illegitimate son of a sudra man by 
a female dayo or a. teinakv slave of 
his feikvc, may inherit. but not the 


illegitimate child of any of the three 
superior■ classes. ........... 15 

$i The illegitimate gon of rs person be- 
•longMfig to, ; one of tile, regenerate 
tribes is entitled do maintenance 
only.. .. .. . 119 

4 11w son of a Sudra by a concubine 
or female sluve is maided to inherit 
property, but his widow is incompe¬ 
tent to aKone to the prejudke of 
other hairs. . - , >556 

INHERITANCE. 

1 .The eldest son is " hot"entitled to a 
larger share in right of primogen; 

.. ..... 1 

2 And the issue df a younger 5*har$ 

equally with the issu* of an eider 
soul... 2 

3 The heirs being three sons and a 

widow, (their mother,) each will 
take a fourth ompartition..... 3 

4 According to the. law pEBengal, the 

heirs of fhf30 brothers being .. res¬ 
pectively a son, a daughter'* sltmq 
and o. widow, they will each take a 
third., .. . ,.4 

5 One oHhree sens having separated 
himself from the family, and taken 
a share during lits lather s lifetime, 
has no farther cluim on the estate, 5 

6’ But mere living apart does* not 
exclnde....,V,. . 5. 

7 Sons share equally. . ,: ,1 . T\ . 6 

8 A son’s son shares equally with 

sous... ... 8 

9 Sons’ sons whose father* are miss¬ 
ing inherit equally with sons,, i.ft. 

10 Grandsons n the male line whose 
father is. dead, and great grandsons 
whose father and grandfather are 
dead, share with sons, and inherit. 
per stirpes not per capita. . ... 10 

11 The right of repmscotation des¬ 

cends line ally only, and does not 
extend collaterally.,. 12 

12 Sons legally separated from their fa¬ 
ther have not, on his.death, any tvloini 
to inhuiUnthason not separated. 16 
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widow succeeds to her bus- 
band’s properly, to the exclusion of 
Ida mother. .... ,.. 18 

14 lu Bengal, a widow excludes a 

brother.. .... ib. 

15 A daughter cannot, claim succes¬ 
sion while her mother lives.. 25 

lb IhUess the mother do some act 
tending to defeat her right.. lb. 

17 The claimants being a bra tiler's 
»an and a w'idow, the former will 
take the property,, if the family was 
joint ; but the latter if separate., ac¬ 
cording to the law of Benares. 28 

18 A widow eantiot inherit property 

left by her husbanti’a relatives or 
their widows... 20 

19 Case in which the widows of two 

brothers inherit equal shares of pro¬ 
perty, ... 32 

20 A man dying arid leaving three 

widows, who inherited, his property, 
on the death of one of them With¬ 
out issue, the two others will take 
her share...;. 37 

21 A daughter excludes a son's vvi-, 
dow. . ; ............... L . 43 

22 Of two daughters who succeeded 

jointly to the paternal property, one 
dying leaving sons, her share goes 
to. her sister, provided that sister 
him* or be likely to have a son : 
otherwise the son of the deceased 
daughter inherits............ 44 

23 Property which had devolved on a 

widow at her husband's death goes 
wheii she dies, to the son of her 
husband’s paternal uncle, to the ex¬ 
clusion of her childless widowed 
daughter.... . 46 

24 According to ther law of Benares, 

ft rasa’s daughter, the family being 
joint, is only entitled to mainte¬ 
nance from her uncles and their 
sons, who succeed to her exclu¬ 
sion. .. ................ ", 47 

25 The claimants being a daughter 
or daughter's sen, and the widow 
of a daughter's son, the latter will 


be excluded, and the tw o first will 
inherit, in snecession........ ib. 

26 According to the law; of Benares 

the undivided brother’s female heirs 
are excluded by his male copar¬ 
ceners. .. ... ih. 

27 A daughter’s .son excludes a, 

daughter, being a childless wi¬ 
dow. ........ .. 49 

28 A daughters son excludes bro¬ 
ther’s! sons... 50 

20 A daughter’s son excludes u bro¬ 
thers widow and his son.. . . . 51 

30 On tlie death of a widow, the 

property held by her goes to her 
husbands daughter’s son, to the 
exdti iioii of her husband’s brother’* 
widow', but the latter is entitled to 
liiuiiitenouce. ib. 

31 \V here the fainilv is separated, the 

daughter’s son takes the estate, to 
the exclusion of the uncle and un¬ 
cle’s son.... 52 

32 According to the hw 0 f Bengal 

the father is preferred to the mother 
in the order of succession * but it is 
vice vena elsewhere. Authorities 
«ted. .. 54 

33 Ancestral property inherited by a 
daughter will at Iter death goto her 
father’s relations, to the exclusion 
of her husband and daughter. 57 

34 A umu carmot, ohiim hLs- maternal 
grandfather's property, while his 
mother is living............ ib. 

35 A childless widowed daughter is 

excluded by a daughter who has 
male issue........,., ... 58 

36 In Bengjd, a mother inherits joint 

property to the exclusion of a pa¬ 
ternal uncle. 59 

37 And divided property mdversal- 

ly- .. 60 

38 In succession to her sou, who 

shared his grandfather’s estate 
equal]) with his uncle. ...... 6 1 

39 A. step-mother has no right of 
si/ccesdon according to the law of 
Bengal, arid the property of her 
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t -sou will rather go to his nn- 
d«’» adopted sou... • 62 

40 A paternal grandmother exalndeoJ 

a sister awl uucies.. 64 

41 A mother is entitled to a share 

equal to that of one of W* fams, 
and she may give that share to iter 
only son, rice note. ...... 6» 

42 Half brothers share equally with, 

whole brothers, if iiudivided.. 66 

43 But are excluded by a whole bro¬ 
ther., if separated. . . 67 

'44 A brother’s son excludes a bro¬ 
ther’s grandson...; *A 

45 Ancestral property derived to a 
woman from her son, will at her 
death go to his hirifbrother’s son, 
to the exclusion of his sister.-. 68 

46 And. sister’s soa. - . .. >?>■ 

47 Property derived to a woman from 

her husband goes at her death to 
his nephews; but not her peculiar 
property, which will go, in.prefer- 
cnee, to her step-daughter - .. 69. 

48 The. claimants to pro petty left by 
a -widow, which had devolved on 
her at her husband’s death, being 
her husband’s brother’s urn «nd- 
gi-aisdsaia, another brother’s adopt¬ 
ed arid a mini brother's jour 
ones, the property will be made into 
eleven parts, of which the adopted 
r *cm will take one, and the other 
brother’s five sons two parts each. 
The grandson will be excluded. 70 

49 Tlie ;soit cf a reunited brother suc¬ 

ceeds as heir; to the exclusion of aH 
the sons of WTurfisociJijVted bre- 
dmni.. ..- v 72 

50 A brother inherits next to a .ni.o- 

. m .73 

51. On the''death.of a. . wid,ow,, hot. pro¬ 
perty will go .to the sons cri her ho*- 
band a brother who survived, to .the 
exclusion of the bobs of ids brother 
who died before htte... 74 

52 The adopted son of a brother ex-, 
clud,^ the ti0U aml grandson of wn. 

.Wick:.. , , . . . •> • v. , 'O. 


53, Brothers’ mef .) though separated, 
exclude, a uan% widow....... 75 

54 Brothers-' sour, exclude the daugh¬ 
ter- of' a daughter... 76 

•55 According to the best, authorities 
of Hindu latfr, a brother’s dau ghter’s 
sob has no right of succes¬ 
sion... ......... ... ......... 77 

56 A, bvpther’fj widow does not.'.rank 

among heirs, .. 78 

57 The claimnnte; to a joint estate be¬ 
ing a widow, o. bow, and a brother, 
they will each take a third, to the 
.exclusion, of a daughter’s soil, 79 

58 A. sister b e.X< ■hided by brothers’ 

sons...80 

59 If a title is once vested in a male 
heir, it cannot bo lost again by any 
supervenient itiaquatiftcaium.. ib. 

69 A brother’s, son inherits, to tJbe 
exclusion of, a son’s daughter’s 
son. 81 

61 Fathers’ daughters’ sons are the 

legal heir#, oii failure of brothers'’ 
sons.,,... ,82 

62 A sister’s son. excludes, a step¬ 
mother and paternal, uncles. . . 84 

63 jSiatevs have no right of inheri¬ 

tance, hilt tlteir cobs exclude the 
patermri uncle’s son’s son.... . 85 

64 Unless .the. contrary should have 

been the invariable ijjsage*.. .. 81 

65 The son of a half sister succeeds 

to property jointly wii k the son. of 
a. whole sister , ib* 

66 According to the law as current in 

Bengal, ». sister's son excludes a pa¬ 
ternal uncled grandson, — . . 87 

67 The exclusion of (lie sister’s soil is 

conformable to the law as current 
in IVjithiia, Benares, md other pro¬ 
vince^, as the followers of rihpse 
schools do not rank, the rioter’s son 
among the aeries of heirs «muuierai> 
ed in the text of Yujnyrmmlci/v ; 
but it is contrary to the doctrine 
prevalent in Bengal... ib. 

68 The’ sister’s jgon; excludes the 

daughter of a daughter. 88 











thi& adopted son of a 
sister takes a seventh ,as co-heir with 
three sons of another sister,., . 89 

70 A sister's son excludes paternal 
j^irnd-unc lets’ desctmdurtte. „. . ih. 

71 A sister’s sou excludes a d^n./udanf 

in t he male line of the gteat-grawl- 
iatkev.. ....... 90 

72 According to the law of inheritance 

as current in Berio ,}, the father’s 
sister’s son is the eighteenth in the 
order of fiueeeasiou $ but according 
to the law as current in Mithila anti 
Benares, he is not entitled to the 
inheritance so ioag as there is a go- 
It ajn or gentile, which term includes 
all those descended from thesame 
primitive, stock, as far as the four¬ 
teenth generation.*. 92 

73 The maternal uncle’s son is heir 
after the mother a sister’s son, accor¬ 
ding to the Mitiicsfumt and accord¬ 
ing to Sriftrishna's commentary on 
the DaycrMaga ; hut according to 
the Dayacrama$ar{iiTaJta and other 
Bengal authorities lie ranks imme¬ 
diately alter the maternal uncle. 95 

74 The ehumaiu i being a childless -.iy- 

ter., a paternal grand mother* ami pa¬ 
ternal uridea ; the grand mother is 
the tidf;..... .. 97 

75 And fading the paternal grandmo¬ 

ther, the patented uncles succeed ; 
but their property is divested, should 
the sister subsequently have male 
issue.99 

76 An /it'harjyH or spiritual teacher 

jy ranked amonjgilte heirs according 
to the Hindu luw, but hot a gooroo. 
In default of heirs, the property of 
a. person deceased escheats to the 
king., except he be of the Brahmi- 
meal order, . . .. 100 

77 A fellow disciple is by general 
usage allowed to be heir, in default 
of nearer claimants. ...... r 10) 

78 To the property of an ascetic, his 

pupil, or follower is heir, not Iris re¬ 
lations by blood., ,... 102 


79 The heirs of the founder have ft 

common right to uie n.se of a buil¬ 
ding relinquished hi him fbr a 
place of worship . not so the heirs 
of the Purohit, or spiritual precep¬ 
tor of the founder... ih* 

80 A woman cannot inherit immedi¬ 
ately from her■father-in-law.. . 104 

8.1 The widow of a son is excluded 
bv a brother’s sous, but she must 
be maintained by them.. * 

82 An adopted son’s widow takes the 

property of his adopting' mother, to 
the exclusion of such adopting mo¬ 
ther’s daughter and her sons.. 105 

83 Even though the adopted son 

should not have taken possession 
before jits’! death.. 106 

84 A son’ft widow has no legal claim 

of inheni.&rjce.. * ih. 

85 And is excluded by her husband’s 
sister's sond... •/.107 

86 But bis sister cannot, inherit, ex¬ 
cept through her sons as mother, ih. 

87' Sons’ widows have tha right of 
succession according to one authori¬ 
ty ; hut the doctrine in wot general¬ 
ly received.... 198 

88 A woman cannot inherit, immedi¬ 

ately from her step-son, but she is 
entitled to maintenance from his 
heir..... .- HI 

89 A. wo run ids property goes to her 
;ious,to the exclusion of her grandson, 
whose father died before her. 121 

90 A widow cannot ilispo.se ot the 

whole estate which hud devolved 
on her at her husbandT death ; and 
on the dentil of her daughter who 
succeeded her, it a nil go to her pa¬ 
ternal grand father’d daughter’s son, 
to the exclusion of her hus¬ 
band,. 123 

91 Of property assigned to their sis¬ 

ter as maintenance by three, bro¬ 
thers, one-third will on her death 
go to her brother’s widow.. . - 124 

92 Property inherited by » .grand¬ 
mother, goes on her death to her 
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(band’s daughter’# -.W, the 

exclusion of bis brother's soft.. 108 

93 Property devolved on a woman 

from her sons, goes at heir dentil to 
the son of her husband by imother 
wife, and not to ber daughter^ 
sons,.,, ,■. r * * *l 25 

94 A posthumous son sen titled to 
inherit' Ids grandfathers property 
with his uncles, but not a posthu* 
moos daughter, who can only take 
property ..actually in the possession 
other lather before his death. 176 

95 An adopted son.,sharing with aeon 

of the body, is entitled to a 
fourth. .. .. 181 

96 Tho daughter’s eon inherits after 

the daughter. 186 

97 Ancestral properly which had de¬ 

volved on a daughter will not at her 
death go to her adopted son, but to 
the heirs of her father...... 188 

98 Die cousin of her hush ami, that is 

to say> the so n of fins father’s bro¬ 
ther, io heir on the death of the wi ¬ 
dow, te the ancestral estate whioh 
had devolved on her, provided there 
be iio.nearer relation of the has-- 
band. ... 190 

99 Authority for the above opini¬ 
on... ...;............. . i9i 

100 According to the law of Bena¬ 
res-, a widow has no right of suc¬ 
cession to the undivided property 
of her deceased husband,, ... 192 

101 The nearest heir of bev husband 

will succeed to the estate of a widow 
which had devolved oti her at her 
husband's death . .. 194 

102 The whole estate may be given 

away , though t here is a Ulster and 
sister’s son. The sister has no 
right of inheritance* but her son 
will inherit in default of .heirs down 
to the brother's grandaou... 229 

103 Stndhim will be inherited by the 

woman s brother or brother's son, 
to the exclusion of her husband's 
Mrs./. ..262 


IN&ANHX 

1 An insane person is excluded from 
inheritance ; and on the death ofius 
son. Ids wife vriU take the property, 
maintaining her hu&b/trld and his 
mother. ................. 130 

% Sale by a wife of her insane hus- 
ba»d’ , » estate, when valid .... 311 

JOINT FKOPEITFY. 

1 Joint property is answerable for a 
d$bf to the extent of the debtor’s 

;i, .share only, y. » < .... .i; .... . . : 294 

2 The consent of ah the partners is 
requisite to the sale of a joint estate, 
even though the name of one only 
may have been recorded as, proprb 

' etor., ..... 296 , .. 

IDfllTA FifOTEA. ;■> 

1 A widow (inhabitant of Tirhoot) 

Tuny adopt a CuHa Pooira or Cn- 
Irlma son 1 without her husband’s 
permission... 195 

2 A son of a brother may be taken 

as a Crit/rhna soil. J 97 

3 Even though he be an only son. ih. 

LEPERS. 

1 A leper is mromptiten* to inhe¬ 
rit ......... . 129 

2 A leper cannot adopt.. 201 

3 Unless he have performed the pre¬ 
scribed expiation. .. -ib. 

4. A leper cannot be a witness. 319 

limitation. 

1 The proprietary right to moveable 
property lapses after a period of ten 
years, provided there was vvilful neg-. 
Sect mi the part: of the owner for that 
period; hut. not if his non-interfer¬ 
ence was unavoidable. 269 

MAIDEN. 

1 A maiden excludes ail married 
daughters. . .. 39 

’ . MAINTENANCE, 

1 A widow if entitled to mawitenamm 
from her step-sons. 31 
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2 ^HD?bawi expelHug his wife with 15 The Bale by a widow of her hus- 

out sufficient cause is fommd to band's landed property is valid, if 

maintain her. .. 109 necessary to her maintenance. 304 

3 By .okntary of bar to«- MANAGEMENT! 

hand the wife Joses her right to >■ ■ • . 

maintenance. HO * Management of the estate does not 

4 But an expelled wife is not entitled necessarily vest; m the eldest bro- 

to demand a share of her husband s *J| er . . :. }. ? 

property t'A % The management oi an estate which 

5 There is m-M&ri fire alimony in l»» devolved on a minor; widow rests 

the Hindu law, but only li>r main- wrtb her .husband a relations, and 

tenancy .„ v „. , H i with hex own relations only nr their 

6 An unchaste widow is not entitled <defau.t... 

to Maintenance •from her liusband’s M AR HI ED DAUGHTERS, 

brothers, even though she my , Marril!ll Aul ttfrs 9Uecw j to equal 

hav, resigned her ngjrt to h» pro- of > ratate ^jd, had de- 

perty jn their tavnnr, in eonsulera, 0 the j r m0 „, er at tk deilt}l 

turn ol such maintenance... . 1 J of thf: „ foth b y reason of ( here 

7 It was late down by the pund t* ^ ^ ^ . 40 

that if tke bcirt* of a person tlecc ifst- . ■ P 

ed neglect to assign to bin widow MAR R1A GE. 

a reasonable maintenance, the judge of relations entitled to dispose 

» at bberty to award a sum suffi- ■ ^ marri .... ’*4 

cient for that purpose....... to. 

b Sons arc bouftd to MtiinUvm their •• 

parents....... H* MA.Sl.bR. 

9 According to the law as enneut j Penalty in case the master exceeds 

m Benares, the widow of a nephew f A jj s power, „. 275 

•is entitled to maintenance only from 

■ bis uncles with whom he was' in MATERNAL UNCLE'S' SONS, 
partnership.....- ...... 116 | Xhe maternal uncle’s son in heir aT 

10 A widow whose husband died be- the mother’s sister’s son's, an*. 

tore his lather has a legal claim to cording to the Mitacshnrti, and ac- 

maintenance only. ......... ib. cording to JSricrishmt's commentary 

11 A woman cannot inherit imraedi- o»--the'' 'Dfaftibhbga ; but according 

ately from her step-son, but she is f D tj ie fyayarrama&fiHgraha and 
entitled to maintenance from his other. Brtrgai authorities, he ranks 

heir.,.- .. 117 immediately alter the maternal un- 

12 A son, on" succeeding to bis fa- c j 0< ..* 95 

i hex’s estate must' maintain his step- 2 Ditlerence of opinion as to Jiis place 
mother and her daughters. .. 118 - yn or d C r of succession. ... 97 

13 The widow of a separated brother 

is not entitled to maintenauce from MINOIUTV. 

her late husband's family. ,. 119 j The management of an estate which 

14 The illegitimate son ot a person ] la;1 devolved on a minor widow 

belonging to one of the regenerate res ts w kh lief husband's relations, 

tribes ie < utitled to maurtteiiaiice &m { witfi her own relations only in 

only. .,.. ib, their- default. 20 
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of relations entitled to dis- 

' ''pose of a minor iri pitrna^e. . 204 

'■3 The father cannot. act as guardian 
to a minor widow, while her bus- 
hiaiidy «isfer ? s son is. living... ih* 

•4 The mother is entitled to thd'guar¬ 
dianship of her minor children, in 
preference to their uncles-..." “205 

5 iVIinority extends t:v> the end of lif- 

teeh years... 220 

6 A eeording to some. Hindtf legisla¬ 

tors, minority continues ft util after 
completion of the age of fifteen 
years, and others state sixteen as 
the term. . 288 

7 At. the expiration of the term of mi¬ 

nority, the .son and son 's goto of a. 
pmoh deceased are boimd to di.+- 
el targe the ohligations of their an¬ 
cestor. .... .. id* 

8 The brothers of a minor are not 

competent to sell his share of the 
joint estate, even though the mother 
he consenting thereto...... 294 

9 Circumstances under which a sale of 
'the paternal estate by the ehiest son 
during the minority of his brothers 

is valid. .... .. .... .. 294 

10 Sale by a minor of his landed pro¬ 
perly is void. 305 

MINORS. 

1 A minor soifis net entitled to claim 

posse ssion of hi.i share of the joint 
(property which is in the hands of 
his brothers. ............ 13 

2 A minor may sue for partition 

through his guardian. ...... 14 

3 Neither the property nor person of 

a minor is liable for the debt of his 
ancestor. .............. 287 

MISSING -PERSONS. 

1 Sons’ softs whose fathers are rnifls- 

iftg, inherit equally with sous.. 8 

2 Time allowed for re-appearance 

of...... . , . , *..4 9 

3 A woman ha* no claim to her miss- 
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ing husband’» share 1 of his father's 
property, ., .. .... ..... 2G 

4 The time allowed for the re-appear- 
ancc of rarasamg person is 12 years, 
after which ' his death is to be pre¬ 
sumed,. ......... ........ ifj. 

5 The wife id it person who has been 

missing for ftfty-ftve years has no 
right to claim, his share of the joint 
'property, according to (he bvvv of 
Benares. . 27 

fj> But hm- a right according- to th.O 
few of Bengal. 28 

7 The debts of a missing person must 
be [add by those in pp^aessiom of 
hia estate, without waiting twelve 
years for his ro-sppearance.. 282 

■ MORtGA.GE. 

1 Whore a person mortgages hi;vpro¬ 
perty for» valuable consideration to 
one person, and mortgages the same 
property to another, the iirst mort¬ 
gage shall hold good; but in a case 
where a man mortgages luis proper¬ 
ty, and subsequently makes a sale 
of the same pro perry, the latest con¬ 
tract will have superior force,am the 
-satisfaction of the debt for which the 
property was mortgaged. .... 303 

2 Mortgaged property cannot be alie¬ 

nated by the mortgagor, except un¬ 
der -certain conditions. 307 

MOTHERS. 

.1 A wido w succeeds to her hiwbamTs 
property, to the exclusion of his mo¬ 
ther. 18 

2 A man casino! claim his maternal 

grand father’s property, while his 
mother is living. .......... 57 

3 In Bengal' a mother inherits joint 

property, to the exclusion of a pater¬ 
nal unde, 59 

4 And divided property universal¬ 
ly. ..................... m 

5 In d ue cessi on to her son, who shar¬ 

ed bis- grandfather's estate, equally 
.with his uncle. 61 
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1 N IIE X. 

etep-iuother 1ms ho right of sue.- of beatingmore ‘children, and sub. 

cession according to t he law of Ben- scqueutly to the partition a son lie 

gal. and the property ul'her step- born, he should have , an equal 

son mil rather go to his uncle'’;* a- share of the inheritance. 83 

tlopted son. ... ’62 ii. A father making a partition among 

7 in Benares, a step-mother shares on his sons must reserve his legal share, 

partition... 04 his wife, not being past child-be ar- 

8 A mother ia entitled to a share equal mg.- .. 145 

to that of one of her sons, and she 7 The father's choice alone deter 

may give that share to her only mines the time of making a 

soil. See note. . .. 65 partition of, tus own acquired 

9 Share of on a partition, by her son. ib wealth. .. 146 

10 May compel her sows to come to 8 The followers of the Benares school 

a partition. . ib. maintain, that the father is aubjeet 

vm rr< vtiavq t0 ^ le control of his sous in regard 

1 . * 0 the immoveable estate, whether 

1 Certain descriptions oi women com- acquired by himself, or inherited 

potent to contract obligations tor from his father or other predeee.s- 

uiiioli their husbands are answers.- «qr, and cannot mike partition till, 

hie. .. 278 Ids wife is past child-bearing. 46 

2 Colebrooke cited.......... 279 9 An unequal distribution made by a 

ORD-E4L8. 4 father among his sons of self ac¬ 

quired or moveable property is 

1 Ordeals of any kind should not be va p ( ].. .. . 140 

resorted to, except on failure of all jq Had it occurred elsewhere, the 
other evidence. v «. * 420 opinion would have been dhllrent, 

. , the law of Benares and other schools 

.1 fVKhN L . not admitting an unequal distribu- 

1 According to the law of Bengal, tide of real property, though ae- 

the father is preferred to the mother quire.d by the father himself., ib* 

in the order of succession, but it is j j Partition without the father's con- 

■vice versa elsewhere. Authorities sent; is illegal.. .. 148 

cited.^ 12 But with Uiw consul, binds him, 

2 Sons art bound to maintain their though absent »t the time... . 149 

parents...• • *43 13 And without his consent, does not 

bind die son who made it.. 150 

PARTITION. J 4 property having been given by a 

1 A minor may SOcfor paitlLion through man to I,is four grandsons, and 0.10 

’ his guardian. U of them dying, the son of the de- 

‘l Ot ancestral property, not legal <***»! « entitled to claim parti- 

vhile the mother is capable of bear- tionfromlm uncles.... ... ti. 

ing children... 32 15 Oaefonni, 0 « ami above his 

3 Mother’s share on a partition by her own share ot a recovered taxmly. 

w 65 'estate, goes on partition to him who 

4 Mother may compel her eons to Jf ^^ vcre ^^" ••■•••••• • • • 458 

come to a partition. .& ™ T| ie acquire* takes a double share 

5 If the father’s daughters’ sons make on partition, whore .ancestral pro- 

partition of their maternal uncle’s perty has been used m making the 

estate while one of them is capable acquisition-.. 
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17 Land purchased for »■ boy by- 

means of his Ynutuca, is liot liable 
to partition. . 159 

18 The acquisition of a, man made by 

his own means alone is not divisi¬ 
ble among his brothers. 161 

19 Acquisitions made bv a man jointly 

•with his brother’s four sons, by 
means of joint funds, will be divi¬ 
der! Into two portions, of which one 
will be taken by the man himself, 
and the other be shared equally by 
the four sons nf his brother., 162 

20 Property acquired by one of four 
brothers with the aid' of his father's 
funds and labour, will on partition 
bo made into ten parts, of which 
five will go to the father, two to 
the acquirer, and one to each of his 
brothers: if acquired without any 
aid, into two parts, the father tak¬ 
ing one, and the acquirer one. 164 

21 The son of one of fir e brothers, 

though Its father was insane, is en¬ 
titled, on partition, to one-fifth 
of property acquired by joint 
funds..... 165 

22 The fact of a partition should bo 

recorded.. .. .. 168 

2$ Partition cannot be set aside on 
the ground of there being no docu¬ 
ment forthcoming . ., v.. ( ib. 

24 Partition will be presumed under 

what circumstances. 169 

25 Partition, what constitutes evidence 

of.*. I/O 

£ PARTNERSHIP,.. 

1 Property acquired •without using 
the patrimony by one brother living 
in partnership, belong * to him ex¬ 
clusively.... 33 

FEE-EMKflOlS. 

1 Right, of pre-emption recognized in 

joint property..< . 297 

2 According to the Hindu law, there 
is no right of pre-emption, either in 


the schools of Bengal, Benares, or 
MithilA; hut the two latter forbid 
the sole of undivided property • ^ * 

3 There is no right of pre-emption ■»'> 
coaling to the law of Bengal, 298 

PRESCRIPTION. . 

1 Prescription is no .bar to partition 
alter any length of time, as far as 
the fourth in descent. 152 

PRIESTS, 

1 Designation, of those who attend at 
funerals.,, - .. 225 

, PRIMOGENITIJRE, . 

1 The oldest, son is not entitled to a 

larger share in right of primogeni¬ 
ture,. .. . . .. I 

2 And the issue of a younger share 

equally with the issue of an elder 
son,. 2 

3 Primogeniture confers a right, if sanc¬ 
tioned by peculiar usage. 17 

PRIORITY. 

1 Prior gift invalidates subsequent sale 
after the lapse of fifteen years. 315 

. • representation. 

I The tight of representation descends 
lineally only, and does not extend 
collaterally., . . 12 

RESUMPTION. 

1 A father may resume property made 
over by him to his sons, should he 
subsequently become indigent. 148 

2 A gift may be taken back, on the 

donee’s violation of the conditions 
annexed... 237 

3 Resumption of an unqualified gift 

'unlawful.... . .. 238 

REUNION, 

1 The son of a reunited brother suc¬ 
ceeds as heir, to the exclusion of all 
the sons ofuuassociated brethren. 72 


















he pleaded after partition, 
there must be distinct evidence to 
the fact.173 

3 Meaning of fhe term according to 

Jugunnathtt.,.. „ , ib. 

4 A reunited brother entirely excludes 

an unassociated jjjpie.„, ..... 174 

" ' SALE. 

1 According to the law of Bengal, 

unsejmmtcd coheirs may sell their 
own portions of an ancestral es¬ 
tate. . 291 

2 Authority cited in proof of a single 

coheir’s right to dispose of his own 
portion of join! property, according- 
to the, law of Bengal,. 292 

3 Sale by a widow, of lauded proper¬ 

ty is good, if necessary for the sup¬ 
port of die family.......... 293 

4 The brothers of a minor arc not 

competent to sell his share of the 
joint estate, even though the mot her 
be consenting thereto. 294 

5 The consent of all the partners is 

requisite to the sale of a joint estate, 
even though the name of one only 
may have been recorded as proprie¬ 
tor,. ..... ...... ........ 296 

6 Circumstances under which a sale 

of the paternal estate by the eldest 
son during the minority of his bro¬ 
thers invalid... 297 

7 Sale by u widow without the con¬ 

sent* of the next heirs, of any part 
of the property devolved on her 
from her husband is invalid, except 
under special circumstances,. 299 

& The sale by the managing partner 
of an entire estate is valid in a case 
of necessity.. .. .. 301 

9 A sale of mortgaged property is 

valid, and becomes complete on dis¬ 
charging the incumbrance... 303 

10 The sale by a widow of her hus¬ 
band's lauded property is valid, if 
necessary to her maintenance.. 304 

11 The sale by a slave of his own 

issue is void., ... 305 


12 Sale by a minor of his landed 

property is void... 305 

13 The side of endowed property is 

void,...<7,. 

14 According to the Jaw as current 

in Orissa, the sale of a portion of 
joint property h. void.. ..... 306 

15 Aocordiug to the authorities as 

current m Bengal, the sale of joint 
immoveable property by one of the 
parceners,, to the amount of the sel¬ 
ler’.* share, is. not forbidden; and if 
he sell the whole estate, the sale is 
not valid, so far as regards the 
shares of his other partners, but 
is valid 'so, for as regards jib own 
share.. .. ib, 

16 Authorities cited.. ib. 

17 Sons are nut at liberty to sell their 

cnother’a portion, ... 3p9 

1 d Sale by a widow with ooment of 

next heir is valid. ib. 

10 A sale by one partner of an "'undi¬ 
vided. estate, if justified by necessi¬ 
ty. is good and binding upon the 
other partners. 311 

20 Sale by a wife of her insane hus¬ 
band’s estate when valid... >. ib. 

21 Sale of a man’s entire property al¬ 

lowable under what drbuinstau- 
ces.. ... 312 

22 Circumstances under which three 

brothers can effect the sale of an 
estate without the consent of the 
widow of a fourth brother.. . 113 

23 According; to the law of.Bengal, 

the sale by ope parcener of bis own 
undefined share of an estate is good 
and valid.... ib. 

24 Prior .gift.' invalidates subsequent 
sale after the lapse of 15 years. 315 

SEPARATION. 

.1 One of three sons having separated 
himself from the family, rmd taken 
a share during his lather's lifetime, 
has no further claim on the es¬ 
tate., .... ....... 5 




















IN. 

V mere living opart dp&w not ex- 
'eftide.. 5 

3 Son.< legally .separated from their 

father have not, on his death,' any 
claim to inherit with a sod not se¬ 
parated.. ... 16 

4 Living apart a< to food and habi¬ 

tation,, is not considered, a separa¬ 
tion such as to disqualify from inhe¬ 
ritance.. ... . 17.2 

SISTERS. 

1 A sister b excluded by brother’s 

sons..., . ,, 80 

2 Sisters have no right of inheritance, 
but their sens exclude the pater¬ 
nal uncle’s son’s sou. ........ 85 

3 Unless the contrary should have 

been the invariable nsngn. 86 

4 A sister cannot, inherit, except 
through her sons, as mother. 107 

5 The whole estate may be given 

away, though there is a sister and 
sister’s son..... k ......... 229 

■6 The sister has net right of inherit¬ 
ance, but her son will inherit in 
default of heirs down to the brother's 
grandson. ... ib . 

SISTER/S GRANDSON, 

1. A .sister’s 1 grandson is hot an' 
heir,,.,... ,, ... ......... 91 

SISTER'S SONS. 

1 Fathers’ daughters’ sons are the le¬ 
gal heirs, on failure of brotherV 
sons....... „, ■ 82 

2 A sister’s sou excludes a step¬ 
mother and paternal uncles. . , 84 

3 Sisters leave no right of inheritance, 

but their sons exclude the paternal 
uncles son's son.... 85 

4 The sister's son does not inherit ac¬ 
cording* to the law of Benares, ib. 

5 Unless the contrary should have, 

been the invariable usage. . . .. 86 

6 The son of a half sdster succeeds to 

property jointly with the son of a 
whole sister. ,... ib. 



DEI. 


7 According to the law as current in 

Bengal, » sister’s son excludes a 
paternal uncle’s grandson.., , 87 

8 The sisters son excludes the dough 

ter of a daughter.. 88 

9 In Bengal the adopted son of a 
sister takes a seventh, os co-heir 
with three sqns of another sister. 89 

JO A sister's son excludes paternal 
grand-uncles’ descemlahts.., , ib: 

11 A sister’s son excludes a descend¬ 

ant in the male line of the great¬ 
grandfather..... 98 

12 According to the law of inheritance 

as current in Bengal, the father’s 
sister’s son is the eighteenth iu. the 
order of succession; but according 
to the law as current in Mithila and 
Benares, he is not entitled to the 
inheritance so long as there is a go- 
iraja or gentile, which term includes 
ail those descended from the sarae 
primitive stock, as far as the four¬ 
teenth generation. . , .... »2 

SLAVEIIY^LAVES. 

1 Son -if,, by a nufoa, under what cir¬ 
cumstances entitled to inherit. 15 

2 Slaves arc of fifteen descriptions. 

Enumeration of them.. 265 

3 One of two owners of a femn’e.siave 
giving- \y&t away in marriage, the 
other still retains his right to half 
her labour, or half ter value... 266 

4 The emanc ipation of a slave by one 

of three masters, docs not render 
him free with respect to the other 
two...... .. . .......... . . 267 

6 Children sold as slaves, are not en¬ 
titled io their freedom bn coming of 
ago.,, , ....... . * .... ib. 

6 A fifee. woman, by marrying a slave, 

becomes the slave of her husband's 
master..... .. .... ., .. . .. 268 

7 And on the death of her husband, 
may be wold bv his master.,., ib. 

8 The property in a slave is lost by 

neglecting to claim him for more 
than twelve years,,, . 269 
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»wv sorts of slaves cannot effect 
their own emancipation. 270 

JO But they should not be consigned 
to misery by sale, .. . ib. 

11 Under what circumstances slaves 

are not traiwferrible to another mas¬ 
ter,...,.., .. ; 272 

12 Enumeration of the fifteen de¬ 
scriptions lift............ 273 

13 Duties to be performed by slaves* 
and penalties for omitting them. 274 

14 Penalty in case the master ex¬ 
ceeds liis power... 275 

15 Cases in which the ruling power 
may compel emancipation, ... ib. 

16 A slave may be witness against 

his master,..,. 317 

; som ■ 

1 The eldest son is not. entitled to a 

larger share in right of primogeni¬ 
ture. .... 1 

2 ’The heirs being three sons and a 

widow , (their mother) each will take 
a fourth on partition. ........ 3 

3 According to the law of Bengal, 

the heirs of three brothers, being 
respectively a son, a daughter’s son , 
and a widow/ they will each take a 
third.. ....... .. .» • .'». ! - * - 4 

4 Sons share equally.. .. 6 

5 A son’s soo shares equally with 

sons. .'V. viTy„ * 8 

6 An insane and dumb son is exclu¬ 

ded from the inheritance, and the 
daughter will succeed....... 42 

7 The claimants toil joint estate being 
a widow, a son, and a brother, they 
will each take a third, to the exclu¬ 
sion of a daughter's sou., .„ /.■ JS 

S A posthumous son is entitled to m- 
heril his grandfather’s property with 
his vmdes, btit not a posthumous 
daughter, who can only take pro¬ 
perty actually in the possess,on oi 
her father before bis death .. 17 b 

9 An ancestral landed estate cannot 
be given to one note, to the exclusi¬ 
on of the sons of another soft. 2 40 


10 Without the consent of his legi¬ 
timate son, a man cannot alienate 
any part of his immoveable property 
according to the law as current in 
Benares... 233 

SON’S WIDOW. 

1 A daughter excludes a son's wi¬ 
dow. 43 

2 A woman cannot inherit immedi¬ 
ately from her father-in-law.. 104 

3 The widow of a son is excluded by 

a brother's sons, but she must be 
maintained by them.... ib. 

4 A son’s widow has ino legal claim 

of inheritance.,. 106 

5 And is excluded by her husband’s 

sisters' sons.. . 107 

6 A son’s widow has the right of 

succession according to one author¬ 
ity ; hut the doctrine is not gene¬ 
rally received.. 108 

STEP-MOTHER, 

1 A step mother Has no right of suc¬ 

cession according to the law of 
Bengal, and the property of her 
step-son will rather go to his uncle's 
adopted son... 62 

2 A son, on succeeding to his father's 

estate, must maintain his step-mo¬ 
ther, and her daughters.. 118 

.. *■ ' STRIDHUN. 

1 That which is given by a husband 
to his wife, is termed her Stridhv.n , 

,, or peculiar property.* • 35 

2 But if such property given to her 
by her husband be immoveable, 
she has up rightto dispose of it. id. 

3 t)a her death it goes to her heirs in 

preference to the heirs of her hus¬ 
band. ... v .$• 

4 Property derived to ft wormm from 

her husband, goes, at her death, to 
lus nephews; but not her peculiar pro¬ 
perty, which will go, in preference, 
to her step-daughter.♦ 69 
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woman’# property goes to her 
sons, to the exclusion of her grand¬ 
son,whose father died before her. 121. 

6 Personal property given to a wo¬ 

man at the lone of her marriage, be¬ 
comes hers exclusively. 122 

7 The daughter or her heir inherits 

the mother’s peculiar property, in 
preference to the eon. . ■ . 126 

8 The immoveable property given by 
a man to his grandson*'# vile, is her 
peculiar property, over which she 
has absolute dominion. ..... 213 

9 landed property which a. daugh¬ 
ter obtains by a gift, is hers abso- 
soluiely ; not so that which she ac¬ 
quirer by inheritance. ...... 214 

I ft Personal property given by a hus¬ 
band to his wife on the occasion of 
contracting a second marriage, is 
hers absolutely ; not so real pro¬ 
perty, over which the husband’s 
right endures, notwithstanding the 

•giii. *.,. 215 

31 Properly personally acquired by a 
woman does not, strictly speaking, 
jail under any one of the six des¬ 
criptions of dridhuYt or pecuUwn , 
as enumerate- dby Y tynyawalcya, or 
Jimutavakmu , inasmuch as it is 
admitted that the husband’s domi¬ 
nion extends over the earnings of 
her industry .24 i 

12 StridhuH will be inherited by the 
woman’s brother or brother’s son, 
to the exclusion of her husband's 
heirs. ......,, . . ......... 262 

SURRAS. 

1 The son of si shir a by a female 

.slave will inherit, if there he no 
other heirs down to a daughter's 
won- .... ■, ... 15 

2 According to tho Hindu law, the 
illegitimate son of a sudru man by 
a female slave, or a female slave of 
his slave, may inherit, but not the 
illegitimate child of t\uy of the three 
superior classes. ,. ........ ib. 


3 Among the stidras, the adoption 

of a .sister’s son and daughter’s son, 
is valid, . . .. 187 

4 The won of a stidra by a concu¬ 

bine or female slave, is entitled to 
inherit property, but bis widow is 
incompetent to alicne to the pre¬ 
judice of other heirs. . 256 

SURETY, 

1 The estate of a deceased' surety, is 
not liable for the debts of his prin¬ 
cipal. but qnfre ? ...... ... , 28,5 

2 Different descriptions of, enume¬ 
rated. „ ,, . , , .... . ,., . ih. 

TONSURE. ' 

3 A boy may be adopted after ton-* 

sure by the natural father in the 
name of the adopter. ...... 181 

UNCHASTITY. 

1 An unchaste widow forfeits all right 
to her late husband’s property. 20 

,2 And may be expelled from his 
house, ... ... . . ,. 21 

3 If the wife was turned away on ac- 

. count of .imcha»tily> or similar of¬ 
fence, she haw no right to be main¬ 
tained, . 109 

4 An uncha&te widow is not entitled 
to maintenance from her husband’s, 
brothers, even though she may have 
resigned her right to. Ids property 
ia their favour, in consideration of 
such imbnlenancfi. ........ 112 

5 An unchaste daughter is excluded 

from the inheritance. . 133 

6 And the property will escheat, if 

there be no other heir, . ib, 

UNCLES. 

1 Failing the paternal grandmother, 
the paternal uncles succeed> but 
their property is divested, should 
the sister subsequently have male 
issue. 99 
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WIDOWS. 

1 T%e heirs being three sons and a 

widow, (their mother,) each will 
take a fourth on partition. 3 

2 According to the luw of Ben gal, the 
heirs of three brothers, being res¬ 
pectively a son, a daughter's son , and 
a widow, they will each take a third. 4 

3 A widow succeeds to her husband's 

property, to the exclusion of his 
mother,.,.,... 18 

4 In Bengal, a widow excludes a bro¬ 
ther. ... ib. 

5 Distinction ixi the schools os to their 

right. .. . .. 39 

6 Nature ofher right. ib. 

7 An unchaste widow forfeits all right 
to her late husband's property.. 20 

8 And may be expelled from his 
house.21 

9 Right, of, according to the Benares 

school. ... 22 

10 According to the law as current in 

Benares, live widow of an undivid¬ 
ed brother has no right to her hus¬ 
band’s property. ... *• 2% 

11 Distribution of joint property, the 

claimants being a father, brother, 
widow, daughter, aud daughter’s 
son. , .. ib. 

32 Circumstances under wInch a wi¬ 
dow excludes a brother. 24 

13 Distribution between a widow and 

her husband's brothers, the husband 
having died in the lifetime of his 
father. .. .... . 26 

14 The claimants being a brother V 
son and a widow, the former will 
take flic property, if the family was 
joint; but the latter if separate, ac¬ 
cording to the law of Benares. 28 

15 A widow cannot inherit property 

left by her husband’s relatives or 
their widows. .. 29 

16 A widow is entitled to mainten¬ 
ance from her step-sons..... 31 

17 Case in which the widows of two 

brothers inherit equal shares Of pro¬ 
perty. .. 32 


18 A widow has no right to dispose 
of her husband's property, ike. 33 

19 A man dying and leaving three 

widows, who inherited his property, 
on the death of one of them wit h- 
OUt issue, the two others will take 
her share. 37 

20 And the succession would be the 

same, bad the deceased widow left 
a daughter or daughters..... 38 

21 A widow cannot give away her 

late husband’s property to the pre¬ 
judice of his heirs........ 48 

22 The claimants to a joint estate 
being a widow, a; son, and a bro¬ 
ther, they will each take a third, to 
the exclusion of a daughter’s son. 79 

23 An unchaste widow is not entitled 

to iruvinfcnancc from her' husband's 
brothers, even though she may have 
resigned her right to his property 
in their favour, in consideration of 
such maintenance. 112 

24 According to the law as current 

in Benares, the widow of a nephew 
is entitled to maintemneo only 
from his uncles with whom he w as 
in partnership... 116 

25 A widow whose hitsbahyl; died 
before his lathi r has a legal claim 
to maintenance only- ....... ib. 

26 The widow of a separated brother 

is not entitled to main*;nance from 
her late husband’s family. .. 119 

27 A widow cannot, dispose of the 
whole estate which had devolved 
o,u her at her husband’s death; and 
on the death of her daughter who 
succeeded her, it will go to her pa¬ 
ternal grandfather’s daughter’s son, 
to the exclusion ofher husband. 123 

28 Difference between the law ofBen- 

gal and of Benares relative to a 
widow's succession to her childless 
husband's estate, the former admit¬ 
ting it in all cases, whether the 
estate is divided or undivided, and 
the latter only in the case of a divid¬ 
ed estate. 192 
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29 4 widow having a non may sue 

for her husband’s property, if her 
sou be a minor. . . . . 206 

30 A widow may alienate a portion 

. of her late husband's property for 

his spiritual welfare, or lor her own 
subsistence. . 211 

31 But not. for her owe subsistence, 

if the. next heir agree to support 
her.... ib. 

32 A widow may dispose of, by gift 

or otherwise, as she pleases, the 
property earned hv her own exer¬ 
tions..;... . : . 240 

33 A widow may, for the spiritual 
benefit of her deceased husband, 
make a gift of a small portion of 
bis estate, to her own relation. 24-1 

34 The fact of a widow’s having re¬ 

covered her husband’s share by 
litigation, gives her no additional 
power over it. 264 

35 A widow cannot tdienate, by gift 

or will, property devolved on her 
from her husband, nor her own ac¬ 
quisitions made by means of such 
property.. .. 259 

36 But she may dispose of her own 
peculiar property us she pleases, 
except such part of it as consists of 
immoveable . property given to her 
by her husband ,........... ib. 

37 Cjrc.mhj8tao.ces under Which the 

husband’s heirs are liable for a debt 
contracted by his widow... . 283 

38 Sale by a w idow without the con¬ 
sent of the next heirs, of any part 
of the property devolved on her 


from her husband is invalid, except 
under special circumstances.. 299 

WIFE. 

1 Wheu a wife manages hrir hus¬ 
band's affairs, he is liable for the 
debts she contracts. ... 281 

WOMANVS,,FROPERtY. 

1 A Woman’s property goo; to her 

sons, to the exclusion of her grand¬ 
son, whoso tather died before 
her., .... 121 

2 The estate of a woman does not, 

by her marriage, vest in her hus¬ 
band. . ........... 127 

WRITINGS, 

1 According to the Hindu law, a wri¬ 

ting; is merely used in tmmoriam 
rei , and a written instrument is riot 
essential to the validity of any dis¬ 
position of property ....... 147 

2 A written instrument is not neces¬ 

sary to the validity of an adop¬ 
tion. .... 176 

YAUTOCA. 

1 Land purchased tor a boy by means 

of his Yautuca, is uot liable to par¬ 
tition.. . 159 

2 Meaning of the term,....... ib, 

3 A man may give his entire proper¬ 

ty to the husband of one of the 
daughters of his deceased son as a 
Yavtmu, or nuptial present, to the 
exclusion of his .son’s widow and 
other daughters........... 263 
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ERRATA. 

PflfiTO 107 2ct side nJ4 1 4^V<^ * sous* mother,” read “softs, aa mother;' 

* 138* bottom note, 1. 2, /or “ BhaKmm/ ’ re<tf « Brahmin/’ 

173. side note, 1. '3,/or •" parttiion/' read « partition/’ 

* 180. side note, L 8.,/dr >■ huabimd,” read “ husband/ 

' 218, »ide note, last line,/or " stiplil*> “ stipulated. 
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Printed at the Baptist Mission Press, and to be 
procured of Messrs. Thacker and Co. Calcutta. 


THE REGULATIONS AND UW8««wl b, «“»{>- 
VERNOU GENERAL IN COUNCIL for the CIVIL 
GOVERNMENT of the whole of the Territories under the 
PRESIDENCY of FORT WILUA|J, 8 vok4to. con¬ 
taining the Regulations from 17')3 to tlfe endot <S2(>, neatly 

bound in calf, tu»d lettered, . ... 8 * 

U this editim., which is handsomely executed, the whole of die K«- 
gulatkma, Sections, or Clauses rescinded, are prml^rm ItjVc typo, so 
that a single glance of die eye inform* tho reader, whether anj^]Par¬ 
ticular provision is yet-in force or not- buiaot, no trouble 
has been spared to render this edition m useful as posidbk. To imM* 
it complete, there will be published at tho dose of each year, 

An Annual Continuation, price 1 rupee per 8 pp. 

The new edition of the Regulations of Government is also 
publishing, arbaNGeo on the plan of Mr. MowWs Synopsis, 
and thus divided into volumes according to. mujwects. On this 
nho Vo) 1 II. and III. contain all Regulations referring *o 
tSkStA l“—-,-Vnl. IV. V n^V, author: 
relating to the Revenue I>sphutment Vol. VI1. tho* con¬ 
nected with the Costums, Salt, and Oin W the Com«q s »cialj 
m( \ the General Departments j—while VoL A ill. contain a 
Titles of Regulations and Indexes to each year. I he price on 
the work thus arranged, bound in tall and lettered, with a copy 
of Molony’s Synopsis uniformly bound, will be ..... Vis , MU 
■ml edition complete, wherever a regulation refers to more 

W -hem ~«*»ry Utftato.) 

are supplied. » t 

MOLONY'S SYNOPSIS of the REGULATIONS, 4to. bound, 7 
MACNACHTKNVS REPORTS of CASKS determined in the 
NIZAMUT ADAWLCT, 2voL. royal 8vo. bound; with the 
ANNUAL CONTINUATION for 1827, atitched . 

AxNUAt, f ai'ITInc vnON of ditto, 1 rupee per 12 pp. 

CIRCULAR ORDERS of the SUDWER- DEW ANN V 
APAWLUT, complete, from 17% ip 1.B27, quarto, bound,. 
Annual Continuation of the above, 1 mpue per o pp. 
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compiled from the M Rules circulated in 1811, 
fious of Government, and the Circular Orders of the Nuu- 
mut Adawlut, boards,... 
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SMYTH'S ABRIDGMENT « THE PENAL RECULA 
T1GNS, enactpo for Yi.«f (>ov® rn«knt of pits T«iaiTonres 

UNDER TIMS PttKSIPtttfCY OF FoRT. WnT.Li AM ^ 'BeN’OAL. BxllL 

biting at one view, the Offence the Penalty for that Offence, 
I he Jurisdiction' necessary to convict the Offender, and a refer- 
cn.ee .to five ‘Number, Year, and .Section of the enacting Re¬ 
futation. Together with an Alphabetical'Table of Contents. 
To which are subjoined. Forms of Proceedings and Commit¬ 



ment aw. 


'.Cases of Murder and Surety of the Peace, tmd also m 


: 
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14 


Cases-of Assault and Debt,-agreeably to 53 Geo. 111. Cap. #55, 

The second edition, continued to the end of the year 1827. R». 
SMYTH’S ABSTRACT-of the .REGULATIONS, relative to 
DISTRESS, KJBPLE.Vte> and .SALE; and LEASES, POT- 
TAl!S, and COBOOlVElTTS,stifleover^ quarto, new ed,. > 

Both the above works of Mr. Smyth may be had bound to¬ 
gether, price. ...,.... .. ...... - - •» - • • * 

Da COST A’S PERSI AN TRANSLATION of Mr. SM YTH S 
PENAL REG! CATIONS, thick covers.. 8 

In the Press, or. jrrvpa-nng for immediate. 
Publication. 

CIRCULAR .ORDERS of the NIZAMTIT' ADAWLOT, 

complete, f»om 1796 to1827, quarto, bound,... 

Annual Continuation of the above, I rupee per 8 pp, 
DALE’S ALPHABETICAL INDEA TO THE REGULA¬ 
TIONS^ 4to.. bound containing more tlian 14,000 fteiorences. 

Do,.. int^rieuYed.... 

PERSIAN TRANSLATION of the SELECT CASES of the 
SUDD Eft DEW ANN Y AHAWLUT, for 1809 and follow¬ 
ing years, 4to. per year. , .,.. „ r..,. .. /............. 


32 . 


56 


To Accommodate those who possess a copy of the late Mr. 
White’s edition of tin: Regulations, a few copies extra of the 
years he did not publish, via. 1803, and from J822 to the 
present time, have been printed, or arc in the press, The 
volume for 1803 may be now procured, in stiff covers, fur 
its, 32, and. the folio vying years will be delivered at the rate 


